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Scholars with National Impact 
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symposia and lectures, are published in leading law 
journals and are quoted in national and regional media. 

Rock-Solid Bar Pass Rates 
Chapman’s innovative bar preparation program has 
led to an 81% first-time California bar pass rate. 

Rigorous Preparation for Law Practice 
Academic programs offer a cutting-edge blend
of traditional and practical legal education. 

Practice-Ready Graduates 
Chapman produces hard-working, savvy 
and client-friendly graduates. Alumni include
judges, political leaders, senior partners 
and policy-makers. 

A World of Ideas 
One of the nation’s most ideologically diverse
law schools, exposing students to the widest
possible spectrum of ideas.

Peer Recognition 
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the Association of American Law Schools, 
and is a Top 50 school in SSRN scholarly 
downloads. 

One University Drive, Orange, CA 92866   www.chapman.edu/law
ABA Accredited Member, Association of American Law Schools

CHAPMAN’S COME A LONG WAY IN ITS FIRST 15 YEARS… 

http://www.chapman.edu/law/


Los Angeles and Ventura Counties

21700 Oxnard Street, Suite 2080,Woodland Hills, California 91367
Telephone (818) 591-3700 · Fax (818) 591-3774

Exclusively Family Law

Peter M. Walzer is the founding partner of
Walzer & Melcher LLP. He is past President of the
Southern California Chapter of the American
Academy of Matrimonial Lawyers. He is former
chair of the State Bar of California Association of
Certified Family Law Specialists.

Christopher C. Melcher earned his law degree at
Pepperdine University, and was admitted to the
California bar in 1994. His practice focuses on
complex family law litigation and the preparation
of premarital agreements. He is a certified family
law specialist and a member of the Family Law
Executive Committee of the State Bar of
California. He is a regular lecturer on family law
issues statewide, and the author of several family
law publications.

Leena S. Hingnikar received a Bachelor of Arts
Degree in 2003 from the University of California,
San Diego. She received her Juris Doctor from
Whittier Law School in 2007. She presented a
program on family law and estate planning issues.

Jennifer L. Musika received a Bachelor of Arts
Degree in 2005 from Vanderbilt University. She
received her Juris Doctor from Boston University
Law School in 2008. She gave a State Bar 
webinar on preparing initial pleadings in a
divorce action.

www.walzermelcher.com
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ustice Paul Boland left a mark on the legal community
that is indelible. He penned hundreds of opinions at the
California Court of Appeal and issued thousands of

decisions while he sat in the Los Angeles Superior Court. Even
with all these accomplishments, his greatest legacy may be

Michael A. Geibelson is a business trial lawyer with Robins, Kaplan, Miller & Ciresi L.L.P., where
he handles unfair competition, trade secret, and class actions. He is the 2010-11 chair of the
Los Angeles Lawyer Editorial Board.

J
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Property evaluations
Pre-marketing counsel & coordination

Nationwide agent referral network

his impact on the many people who appeared before him. The reason is simple.
Whether presiding over a mundane motion or inviting a party into the hallway out-
side chambers during a settlement conference, Justice Boland made sure that no one
was left with a sense of incivility or disrespect for the process.

He was intensely focused on the fact that the litigants in the cases before him were
real people with real interests. Justice Boland always made sure that each party was
heard, and he did so usually with one elbow resting on the other arm, a finger raised
to his lips as if to make sure he would not speak out of turn and miss something that
was said.

Many have rightly lauded Justice Boland’s achievements. For me, none was
more gratifying than to see him elevated to the court of appeal as a justice. I know
of no one for whom the title was more fitting.

I believe that Justice Boland’s plan to advance civility and respect for the legal
profession and the cause of justice stemmed from two factors: mentoring and writ-
ing. In some ways, the two were one. While I was in law school and clerking for him,
Justice Boland encouraged me to write and to write well. He took the time to show
rather than to preach. At the time, I hardly knew that our precious time together
was but a continuation of what he had been doing ever since he began in the pro-
fession at the Western Center on Law and Poverty, then as a professor, associate dean,
and director of clinical legal education at UCLA. In showing me the way the law
was supposed to work, he explained how to understand the implications of a pend-
ing decision while deciding only the case before him. During my early years of prac-
tice, it was Justice Boland who channeled my angst about what the law failed to
address into writing articles about where the law should be.

This month could not be more timely for sharing Justice Boland’s encouragement
with Los Angeles Lawyer’s readership (and future authors). Gerald Uelmen’s arti-
cle in the June 2010 issue of California Lawyer reminds readers of the 2007
Cardozo Law Review survey about the editorial direction of law reviews. The sur-
vey concludes that since 1960, the trend among law reviews has been to move away
from practical articles that address questions of law and provide solutions to rele-
vant legal problems. Instead, these reviews are electing to publish theoretical arti-
cles that, impliedly, help few or none. Los Angeles Lawyer’s goal (and the reason
for its success, in my view) is to each month provide its readers with at least one arti-
cle of interest that directly applies to their widely varied areas of practice.

While I mourn Justice Boland’s passing, I also smile every time I read or cite one
of his opinions. Without his lessons and encouragement, I would neither have the
pleasure of serving on Los Angeles Lawyer’s Editorial Board nor the honor to now
serve as its chair. With Justice Boland’s spirit of respect for the cause and process
of justice, and an awareness of the shared need of all lawyers to advance the law, I
encourage more seasoned lawyers to mentor their younger counterparts—and I invite
all lawyers to submit articles of practical significance for publication in Los Angeles
Lawyer.                                                                                                                   n
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In the From the Chair column in the March
2010 issue, Mr. Schnider’s points about will-
ingness to compromise are well taken.
However, I am shocked and dismayed that
not only does he not know how to spell Dr.
Seuss, but apparently not a single one of your
editors does, either, because no one caught
the mistake. And it’s misspelled more than
once (every time it appears, in fact). Shame
on you.

Susan Oder

I was an expert witness in a medical mal-
practice case that was tried in a Los Angeles
County courtroom recently. What side I tes-
tified on behalf of and what the outcome of
the trial was is of no consequence. What is
important is how what happened, happened.

The matter at issue was that a person was
an inpatient at a hospital in Los Angeles
County and while there developed another
medical problem of some seriousness. The
family maintained that the cause of the sec-
ond illness was substandard and inappro-
priate care, and the hospital and doctors
involved said that was not the case.

While the matter was obviously con-
tentious, it was not complicated. The essen-
tial medical records to be reviewed consti-
tuted a stack of documents less than six
inches high. The necessary literature review
by experts could have been done in less
than three hours. The individuals involved
and their lawyers and the expert witnesses
and a neutral party could have sat around
a conference table and in two hours pre-
sented and discussed the entire matter and
its background and allowed a fair conclusion
to be decided upon.

As you can no doubt guess, that’s not
what happened.

What happened was a three-week trial
involving over 100,000 pages of documents
being prepared, copied, re-copied, and dupli-
cated again. A judge, multiple expert wit-
nesses, a bailiff, a court clerk, a court stenog-
rapher, jurors and alternate jurors, and I
don’t know how many other supporting
players were involved, as were two lawyers
on each side and three weeks of use of a
beautiful, wood-paneled courtroom that

had to be almost 1,000 square feet.
Thirty-four years ago in California we

enacted the Medical Injury Compensation
Reform Act. Since that time almost every
physician has loved it and almost every lawyer
has hated it. What we should be able to agree
on, however, is that the frictional costs of our
current legal system are spinning out of con-
trol and are increasingly interfering with the
ability of that system to serve the people who
depend on it for justice.

Left unchecked, the operating costs of
our legal system, like our healthcare delivery
system, are on a path to becoming unsus-
tainable. As such they demand reform. At the
present time the legal profession has the abil-
ity to take the lead and provide the real, sig-
nificant, and to some, painful reforms needed
to reduce the unnecessary, cumbersome, and
expensive procedures now in place.

How long you will retain that ability
before some level of government takes it
away from you remains to be seen, but it’s
not as long as some of you would like.

Richard Corlin, M.D.

In reading the November 2009 issue’s
Closing Argument (“We Need a Creative
Solution to the Superior Court Funding
Crisis”) written by Judge Charles W. McCoy
Jr., I couldn’t help notice the cause of the
court’s funding problems and wonder about
possible solutions.

The cause is, obviously, one branch of
government (the legislature) dictating and
controlling another branch of government
(the judiciary) through the use of the power
of the purse. The court has limited itself to
a submissive role, thereby abandoning its
authority and role in society.

Real solutions include variations of going
rogue. For example, the courts could declare
the legislature’s authority over it to be uncon-
stitutional and order the shutdown of the
legislature until it submits. It could also
direct the payment from the state treasury
for its needs. It could retain all fines, for-
feitures, fees, and costs for its own use. It
could prohibit active members of the bar
from representing either of the other two
branches of government in matters affecting

its jurisdiction and ability to exercise it. It
could claim a share of all judgment satis-
factions to be used for its support. It could
go on strike by simply not showing up for
work. Creative ideas are unlimited.

The courts have let themselves become the
servants of the other branches of govern-
ment and have abdicated the role that citizens
believe they should have. The various judicial
officers have various powers over all lawyers,
courtrooms, declarations to the people, and
directives to the other branches of govern-
ment. Getting some ambition from rereading
Marbury v. Madison, the courts need to assert
their position and take back the authority they
have abdicated to the other branches of gov-
ernment. The alternative of judicial officers
getting a full paycheck, courthouse doors
closed 20 days per month, accused released
for failure to provide speedy trials, criminal
and civil justice abdicated to mobs in the
streets, is a shocking scenario.

Without bold action by the courts, the
day is coming when justice will fail and
anarchy will take its place.

Jerry O. Crow

Libel Tourism

Regarding “The Danger of ‘Anti-Libel
Tourism’ Legislation in America” (Closing
Argument, December 2009): what is the
ominous “danger” that Neville Johnson
and his colleagues who represent plaintiffs
in libel cases are so alarmed about? That any
foreign libel judgment sought to be enforced
in U.S. courts was obtained under laws at
least as protective of freedom of speech and
the press as provided by the U.S. and state
constitutions. Sounds good to me.

It’s been well established for centuries
that a foreign judgment will not be enforced
if rendered under a system that does not pro-
vide impartial tribunals or procedures com-
patible with the requirements of due process
of law, or is based on laws and procedures
that are repugnant to our public policy.

The bipartisan Free Speech Protection
Act of 2009, sponsored by Senators Arlen
Specter, Joseph Lieberman, Charles Schumer,
and Ron Wyden, would achieve these laud-
able goals. The bill is widely supported by
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the New York Times, the Washington Post,
the Los Angeles Times, the Association of
American Publishers (AAP), the American
Library Association, American Association of
University Professors, the New York City
Bar Association, and many others.

Stephen F. Rohde

Regarding the Closing Argument column of
December 2009: should America’s freedom of
speech be destroyed by allowing the wacky
libel laws of our overthrown colonial masters,
the British, to eviscerate the First Amendment?

The answer, of course, is not just no but
hell, no! Even so, the Closing Argument
claims that the United States should enforce
foreign libel judgments attacking the free
speech of Americans and, effectively, repeal
the First Amendment.

Even the British are worried about their
screwy libel laws—Jack Straw, the British
justice secretary, formed a committee to pro-
pose reforms by March 2010. See “Overdue
Reforms May Be on the Way,” The Econo-
mist, December 30, 2009. As The Economist
notes, “Scientists worry that claimant friendly
rules are stifling the criticism on which science
depends. Henrik Thomsen, a Danish acade-
mic, is being sued by GE Healthcare after he
suggested at a conference in Oxford that one
of the company’s drugs might have potentially
fatal side-effects. Peter Wilmshurst, a British
cardiologist, is facing a lawsuit from an
American firm, NMT Medical, over com-
ments he made on an American Web site
about a study into using heart implants to
treat migraines.”

The one-party dictatorship of Singapore
is infamous for using British-type libel laws
to destroy political opponents and to pre-
vent the slightest criticism of the regime.

There is no good reason to allow foreign-
ers to effectively repeal the First Amendment.

Congress should speedily pass legislation
to defend American free speech rights against
oppressive foreign libel suits and judgments.

Howard Strong

Articles Solicited

To Our Readers: 
Los Angeles Lawyer encourages the submis-
sion of well-written, well-researched legal
articles.

Manuscripts and query letters should be
sent to: Los Angeles Lawyer, P. O. Box
55020, Los Angeles, CA 90055. Requests for
a Style Guide can be faxed to 213/833-6715. 

The Los Angeles Lawyer Editorial Board
carefully considers all submissions.

Samuel Lipsman
Director of Publications
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THE COUNTRY’S SEVERE ECONOMIC RECESSION has affected all of
us in some way. Many of us have family members or friends who have
lost their jobs, had their hours reduced, become subject to compul-
sory furlough, or been unable to find work. Others have felt the reces-
sion directly in their legal practices. Most of us have experienced first
hand the diminution of services provided by state government and our
communities.

The Los Angeles County Bar Association, too, has felt the effects
of the recession, and coming to terms with that fallout will define the
areas to which the Association’s leadership will devote much of its
attention this coming year. These include 1) ensuring the Association’s
continued financial stability, 2) increasing public recognition of the
Association and its services, and 3) supporting the Los Angeles
Superior Court as it addresses its monumental budget challenge.

The economic conditions have had a predictable effect on the
Association: membership has declined slightly; traditional sources of
nondues revenue have diminished; and, most significantly, interest
derived from investments has plummeted. In response, the Association’s
leadership has acted proactively to reduce costs in a number of ways,
including instituting salary and hiring freezes, reducing retirement plan
contributions, and closely controlling expenditures. Much of this bur-
den has unfortunately been borne by the Association’s staff. Our staff
has remained extremely loyal throughout this period and continued
to perform their jobs in an exemplary manner, but they should be
relieved of this sacrifice as soon as feasible.

This year the leadership will continue to monitor the Association’s
finances closely. Each service that the Association provides will be scru-
tinized to ensure that we are achieving maximum benefit for the
costs incurred, and, where practical, we will consider every oppor-
tunity to reduce direct costs while maintaining the level of services
and support that our members, and those to whom we provide ser-
vice, expect. This effort will be led by the Association’s Finance
Committee, with the purpose of cutting any unnecessary expense or
redundancy so that we can end the salary, hiring, and retirement con-
tribution freezes as soon as is prudent.

The second area that will occupy the leadership’s attention this year
is raising the awareness of both attorneys and the general public of
the Association and what it does. Too often attorneys, including
members, confess that they really are not sure why they belong to the
Association, or what it does other than provide continuing legal
education. Even those who are aware of the good services the
Association provides to the community, including our Lawyer Referral
and Information Services, Dispute Resolution Services, and the
Domestic Violence, Immigration, and HIV/AIDS Projects, often do
not realize that those programs are provided by us. Of course, the pub-
lic has even less appreciation than we do. There is simply very little
understanding of the totality of the Association’s contributions to its
members, nonmember attorneys throughout Southern California,
and the public at large.

During this year we will discuss how best to increase awareness

of the Association and how better to communicate with our mem-
bers, other attorneys and organizations, and the public. This involves
a perhaps underappreciated effort first to understand who we are, who
we want to be, and how we are presently perceived. Once those ques-
tions are addressed, it can be determined how best to articulate our
message to others. That effort is underway and will take significant
time and attention throughout the year.

Supporting the Los Angeles Superior Court

California’s daunting budget woes are forcing severe budget cuts on
the superior courts throughout the state—nowhere with more pain
than in the Los Angeles Superior Court. The court has faced a sig-
nificant budget shortfall during the last two years, and more is
expected for the 2010-11 fiscal year. The Association, under the
leadership of Immediate Past President Don Mike Anthony, has
taken a strong stand in support of Presiding Judge Charles W. “Tim”
McCoy’s efforts to reduce the amount of those cuts as much as pos-
sible in order to avoid closing courtrooms and courthouses—facili-
ties that are absolutely critical for the just functioning of society. That
support will continue.

Because this issue is so vital to our membership and the public at
large, it is important to understand the situation as it exists at this writ-
ing in mid-June. The future that the court potentially faces is dire:
“[R]eductions in funds previously made available to the Los Angeles
Superior Court will result in lost court days, courtroom closures, and
reductions in capacity….”1 To appreciate the severity of the problem
confronting the court, it is important to review its operation and the
current budget situation.

The Los Angeles Superior Court is the largest and most complex
trial system in the country. It serves 9.5 million people, operates 49
courthouses, has 600 judicial officers, and employees more than
5,000 individuals. Every day more than 100,000 people utilize court
services throughout the cities and neighborhoods of Los Angeles
County. The court experienced a $79.3 million budget shortfall for
the 2009-10 fiscal year. Under a reasonable worst-case scenario, that
annual deficit could continue for three more years, rising to $118.3
million in the 2012-13 fiscal year.

Under the leadership of Judge McCoy, the court has acted proac-
tively to lessen the severity of that deficit. It has 1) saved $8 million
per year through salary savings, 2) made cuts in its services and sup-
plies budget to save an additional $8 million a year, 3) saved $12 mil-
lion through a furlough and one-day-a-month court closure plan, a
plan that was conceived by Judge McCoy and later adopted statewide,
4) generated ongoing savings of an initial $9.4 million per year by the
reduction of 150 employees through attrition, 5) canceled pro-
grammed raises for employees not represented by a union, 6) declined
to offer raises and requested substantial salary reductions in negoti-
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ations with represented employees, and 7)
restructured operations to deal with ongoing
workforce reductions.2

In addition, the court used $37.2 million
of a $109 million discretionary fund that it
had created over the past several years for the
purpose of mitigating occasional budget short-
falls. As Judge McCoy has explained, how-
ever, “This is one-time money that needs to
be deployed over time to facilitate a gradual,
prudent, manageable contraction of the orga-
nization.”3 These funds, moreover, can defer
layoffs for only several months.

The court, having exhausted all cost-
reducing methods that could generate large-
scale savings and having used its discretionary
fund balance to postpone layoffs, now has
reluctantly initiated a planned layoff that
would reach 829 court employees: 329
employees were laid off in March, and an
additional 500 will be terminated in
September.4 Unless a compromise is reached,
these layoffs could continue through August
2011 and, when completed and coupled with
ongoing attrition, could result in the court
having 1,827 fewer employees than it had in
2008-09—a reduction of more than 30 per-
cent of its workforce.

The effects of these personnel reductions
would be devastating to the court and the
community. A rough rule of thumb is that it

takes 10 court employees to operate each
courtroom. The currently planned reduction
will therefore effectively force the closure of
approximately 180 courtrooms and nine
courthouses. Since the first priority of the
court will be to retain as many criminal court-
rooms as possible for public safety reasons,
the burden of closed courtrooms will be borne
disproportionately by the civil, family law, and
specialty courts.

In addition to taking the steps necessary
to implement the budget cuts the court has
faced to date, Judge McCoy has exercised sig-
nificant statewide leadership by advocating
that other revenue streams be created or be
made available in order to reduce some of the
most onerous results of the budget shortfall.
Fortunately, his efforts have borne some fruit
and may prove successful. In May, nearly
identical bills to provide additional revenue
to the courts passed the California Senate
and Assembly. If this consensus survives the
entire budget process, it will free funds that
were previously dedicated solely to internal
court programs such as courthouse con-
struction and a statewide computer system.
It will also direct additional funds to the
courts from increased user fees and fines.
While not perfect, it will provide significant
relief to the courts, particularly to our Los
Angeles Superior Court, and avoid the Sep-

tember layoffs.
A fundamental goal of the Los Angeles

County Bar Association is to support the
administration of justice. Nothing is more
critical to the administration of justice than
keeping courthouses open so that criminal tri-
als may be held and the community has the
ability to resolve family, probate, and civil dis-
putes expeditiously. The Association has
steadfastly supported the May court funding
budget bill. On May 27, for instance, its
leadership traveled to Sacramento to express
its continuing commitment to keeping the
courthouses in Los Angeles County open and
to thank the legislative leaders involved in
passing the court funding bills.

The economic environment of the last
two years has presented significant challenges
to the Association. We are responding to
those challenges, preparing for the future,
and speaking on behalf of our courts and
the public’s access to justice. It will be a try-
ing but hopefully rewarding year.              n

1 ROY WEINSTEIN & STEVAN PORTER, ECONOMIC IMPACT

ON THE COUNTY OF LOS ANGELES AND THE STATE OF

CALIFORNIA OF FUNDING CUTBACKS AFFECTING THE LOS

ANGELES SUPERIOR COURT 1 (Micronomics Inc. 2009).
2 Letter from Judge Charles W. McCoy to the Judicial
Council of California (Feb. 22, 2010).
3 Id. 
4 Id.
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AS THE INCOMING PRESIDENT of the Los Angeles County Bar
Association’s Barristers, it is my privilege to write about the coming
bar year and invite participation in this vibrant organization. For
decades the Barristers has represented the young attorneys of Los
Angeles. Our membership includes all those under 36 and those
who have been practicing for five years or less. We offer opportuni-
ties for young lawyers to engage in their profession through contin-
uing education, community service, and interaction with established
lawyers.

Continuing legal education is one of the cornerstones of Barristers
programming. We strive to educate our mem-
bers with top-notch programming and to intro-
duce our members to the most prestigious
names in the Los Angeles legal community.
This year, thanks to the Professional
Development Committee, we provided dozens
of hours of MCLE credit for our members.
The committee is already engaged in planning
for next year to increase the number of hours
we offer while making every program inter-
esting at a cost that allows broad participation.

The Bench and Bar Committee supports
the Professional Development Committee by
providing small-format programs with promi-
nent judges, including one-on-one discussions
with members of the bench about specific topics. The Legal Profession
Committee is working on programming to address the structural needs
of lawyers by tackling such topics as getting a job in a down market
and starting a solo practice.

Being part of a bar organization means more than just keeping
up with education requirements. The Government Relations
Committee is reaching out to local and state politicians and hosting
gatherings at which Barristers can meet the heads of government agen-
cies in small settings. These events provide an excellent opportunity
to network with other lawyers while providing up-close exposure to
the people who make things happen in Los Angeles. We have hosted
or cohosted City Attorney Carmen Trutanich, U.S. Attorney Andre
Birotte, and City Council President Eric Garcetti, among others. This
committee is continuing to reach the Angelenos who shape this
city’s future.

The Networking Committee gives attorneys of all ages a chance
to gather to socialize and network with the top names in Los Angeles
as well as one another. We are very proud that this year we have
increased the relevance of these programs with our Networking for
a Cause events, at which we charge a nominal fee for entry to sup-
port a charity. We have hosted events for Children’s Law Center and
the Barrister’s Domestic Violence Clinic and are planning on expand-
ing these events in the coming year. The members of the Networking
Committee are excited about finding fun and interesting places to hold
events and making a difference while having a good time.

Barristers have also made great strides this year in making a dif-
ference by reaching out beyond our own membership. The Community
Outreach Committee has partnered with the Los Angeles Superior
Court to put on several power lunches at which high school students
are introduced to the court and grouped with judges, lawyers, and
dignitaries. These memorable programs are valuable for all those
involved. Students get a hands-on learning experience, and our mem-
bers get to interact with judges. The partnership with the court has
been a great success, and we will be expanding it over the course of
the year.

Our Pro Bono Committee is focused on providing our members
with pro bono opportunities. For a second year in a row we had an
overwhelming response to our Law Day program; we had more vol-
unteers than we could effectively use. The committee is currently work-
ing with established nonprofit organizations to ensure that we match
community needs with the services that our members want to offer.

The Barristers is unique within the Los Angeles County Bar
Association. We represent lawyers who practice in a multitude of
areas with many different skill sets. This is a challenge—as we cannot
narrowly tailor ourselves to any one area—and a blessing, as we can
bring together talents and skills that encompass every area of law.

The Los Angeles legal community is so diverse that we have a ten-
dency to step on one another's toes. My goal for the coming year is to
streamline the services and programming we provide to our commu-
nity. That means we will be active with other bar associations, includ-
ing bars from divergent geographic and ethnic communities and other
sections within LACBA. Our goal should not be to create lots of pro-
grams. We need to ensure that each program we create is an exceptional
program and unique enough to be valuable to our constituents. Our
committees are hard at work creating content that meets those ideals.

I want to encourage members to participate in the Barristers.
Involvement is an exciting way to become a better lawyer and a more
informed member of the Los Angeles legal community.                    n

barristers  tips BY DAVID REINERT

The Barristers Offers a Multitude of Professional Opportunities 

Continuing legal education is one of the cornerstones of

Barristers programming. We strive to educate our members

with top-notch programming and to introduce our members to

the most prestigious names in the Los Angeles legal community.

David Reinert is a deputy district attorney and the president of the Barristers.
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LAWSUITS AGAINST FOREIGN GOVERNMENTS accused of support-
ing terrorism present problems that are not routinely encountered in
more conventional actions. Legislation to solve these problems has
repeatedly fallen short of its goals. In light of the idiosyncrasies of ter-
rorism tort actions, counsel for plaintiffs are well advised to think
beyond the law, consider their cases in a historical context, and look
for solutions that do not involve litigation.

No less an authority than Judge Royce C. Lamberth of the U.S.
District Court for the District of Columbia has reached this same con-
clusion. Judge Lamberth has overseen a number of private actions
against the Islamic Republic of Iran and has observed, “[T]he stark
reality is that the plaintiffs in these actions face continuous roadblocks
and setbacks in what has been an increasingly futile exercise to hold
Iran accountable for unspeakable acts of terrorist violence.”1

Judge Lamberth has also acknowledged that the only realistic
means for victims of state-sponsored terrorism to obtain compensa-
tion are political, not judicial. The 2008 Libya Claims Resolution Act
serves as an example of this process. After years of tumultuous liti-
gation against Libya for its role in the bombing of Pan Am Flight 103
on December 21, 1988, diplomatic and judicial negotiations came to
a close in 2008 with the final payment made by the Libyan govern-
ment to victims of the bombing. The settlement demonstrated that
the best—indeed perhaps the only—way to obtain cooperation from
a foreign government that has sponsored terrorism is through diplo-
matic or political efforts.

The Terrorism Exception

Ordinarily, foreign governments (including government agents) are
granted immunity from the jurisdiction of courts of the United States
pursuant to the Foreign Sovereign Immunities Act of 1976 (FSIA).2

Under the original FSIA, no exception to the bar on jurisdiction for
acts of terrorism existed. Consequently, suits against foreign gov-
ernments or agents either directly or indirectly responsible for terrorist
acts causing deaths and injuries were routinely dismissed.3

In 1996, however, Congress created an exception to immunity
under the FSIA for state-sponsored terrorist acts.4 This provision, orig-
inally codified as 28 USC Section 1605(a)(7) and known as the “ter-
rorism exception,”5 eliminated foreign sovereign immunity for actions
against a country that the State Department has listed as a State
Sponsor of Terrorism and that either 1) engaged in a direct act of ter-
ror or 2) provided material support or resources for terrorist acts.6

Section 1605(a)(7) was intended to provide U.S. victims of state-
sponsored terrorism judicial redress for their injuries. Predictably,
substantial effort was spent defining and clarifying what it meant
to provide “material support or resources” for terrorist acts,7 but,
as it turns out, the greatest obstacle for plaintiffs was not that
phrase but the dispute over whether Section 1605(a)(7) provided a
litigant anything more than a forum. The terrorism exception
allowed a plaintiff into the courthouse, but did it give a plaintiff a
way to recover money damages?

Congress, seeking to answer in the affirmative, adopted what is
commonly known as the Flatow Amendment five months after enact-
ing Section 1605(a)(7).8 The Flatow Amendment stated that a foreign
state or an agent of a state sponsoring terrorism “shall be liable to a
United States national or the national’s legal representative for per-
sonal injury or death caused by acts of that [party] for which the courts
of the United States may maintain jurisdiction under section 1605(a)(7)
of title 28 United States Code [repealed] for money damages…[includ-
ing] punitive damages.”9 The exception and the amendment gave plain-
tiffs not only access to federal courts but also a substantive legal right
to recover punitive damages.

The cosponsors of the Flatow Amendment were buoyed by the

practice tips BY JAMES P. KREINDLER AND MEGAN WOLFE BENETT

Finding Justice for Victims of State-Sponsored Terrorism

James P. Kreindler is a partner and Megan Wolfe Benett is an associate at
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result in the first case tried under it. Stephen
Flatow sued the government of Iran after his
daughter was killed in a 1995 suicide bomb-
ing attack in the Gaza strip.10 Judge Lamberth,
in a bench trial, returned a compensatory
damages award of $22.5 million and a puni-
tive damages award of $225 million. After
that landmark case, hope arose that victims
of terrorism were going to “sue the terrorists
out of business.”11 Many other plaintiffs
with claims against Iran followed Flatow’s
lead, and, in part because Iran refused to
appear, large judgments quickly accumulated.

Obtaining an initial judgment was only the
beginning of the battle, however. In 2004, the
Court of Appeals for the District of Columbia,
in the case of Cicippio-Puleo v. Islamic
Republic of Iran, ruled that neither Section
1605(a)(7) nor the Flatow Amendment estab-
lished a cause of action against foreign state
sponsors of terrorism. Rather, the appellate
court explained, Section 1605(a)(7) was
“merely a jurisdiction conferring provision”
and the Flatow Amendment only provided a
right against individual agents, officers, or
employees of the foreign state, but “not
against the foreign state itself.”12

Plaintiffs were quick to begin using
Section 1605(a)(7) as a mechanism to obtain
jurisdiction over the foreign state while rely-
ing on state tort laws or other federal statutes

for their substantive causes of action.13

Plaintiffs had a means by which they could
obtain substantial judgments under existing
law, but the actions remained unwieldy and
produced little actual recovery. For example,
in Peterson v. Islamic Republic of Iran, the
plaintiffs were awarded a $2.6 billion judg-
ment for the injuries and deaths suffered in
the 1983 bombing of the U.S. Marine bar-
racks in Beirut but have yet to receive pay-
ment. Judges also quickly realized that the
damages available to plaintiffs who were
domiciled in different jurisdictions varied
depending on the law of the plaintiff’s home
jurisdiction, and thus a court would be left
to apply the law of dozens of different juris-
dictions in a single action.14 Added to the dif-
ficulties of recovery, with the inapplicability
of the Flatow Amendment to actions against
governmental entities themselves, plaintiffs
lost the opportunity to claim punitive dam-
ages, and the deterrent purpose of exem-
plary awards disappeared.

Frustrations with Section 1605(a)(7) were
not limited to the damages determinations.
Perhaps the greatest disappointment arising
from litigation against Iran was the inability
to enforce the judgments. An issue peculiar to
the plaintiffs in actions against Iran was the
existence of the Algiers Accords, executed on
January 19, 1981, to end the Iranian hostage

crisis. Pursuant to the Algiers Accords, U.S.
presidents for nearly 30 years have issued
executive orders and treasury regulations by
which the United States has taken control of
all U.S.-based Iranian assets and either held
them or returned them to Iran. Consequently,
despite judgments totaling an astounding $9.6
billion, victims had recourse only to about
$16.8 million of Iranian assets.15

A New Section 1605A

In response to these obstacles to recovery,
Congress took action again, repealing
Section 1605(a)(7) and replacing it with
Section 1605A. While the new law’s excep-
tion to foreign sovereign immunity is iden-
tical to that in the repealed legislation,
Section 1605A adds new substantive rights
and remedies.16

First, the new law expressly provides a fed-
eral right of action, eliminating the problems
with the pass-through function of Section
1605(a)(7). Judge Lamberth, relying on an
appellate decision that rejected the application
of federal common law to terrorism exception
cases under the Flatow Amendment, has con-
cluded that in cases brought pursuant to
Section 1605A, federal courts will apply,
instead of federal common law, “well-estab-
lished principles of law, such as those found
in the Restatement (Second) of Torts and
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other leading treatises, as well as those prin-
ciples that have been adopted by the major-
ity of state jurisdictions.”17 The consistent
application of legal principles and prece-
dents in all liability and damages determi-
nations will result in greater uniformity than
before in Section 1605(a)(7) actions and will
surely ease some of the burdens on courts and
plaintiffs.

Other improvements from Section
1605(a)(7) include access to punitive dam-
ages (functionally unavailable after the
Cicippio-Puleo decision), compensation for
special masters appointed to assist the courts
in determining damages awards, and
enhanced mechanisms for the enforcement

of civil judgments. This final point is impor-
tant because many plaintiffs litigating actions
under the old section or under the Flatow
Amendment found themselves in the
unhappy position of winning the battle and
losing the war. They obtained sizable judg-
ments against a state sponsor of terrorism
but were without means for collecting and
thus achieving their goals of accountability,
deterrence, and justice.

The new Section 1605A is an improve-
ment, but as Judge Lamberth observed, “The
most difficult issues confronting this unique
area of the law relate to how plaintiffs in
these FSIA terrorism cases might enforce
their court judgments.”18 With great frus-

tration, he noted:
[W]hat the Court sees in [Section
1605A] is not so much meaningful
reform, but rather the continuation of
a failed policy and an expansion of the
empty promise that the FSIA terrorism
exception has come to represent.
Through the enactment of [Section
1605A], the political branches have
promoted or otherwise acquiesced in
subjecting Iran to sweeping liability
while simultaneously overlooking the
proverbial elephant in the room—and
that is the fact that these judgments are
largely unenforceable due to the scarcity
of Iranian assets within the jurisdiction
of the United States courts.19

The enforcement problem in Judge
Lamberth’s Iran litigation is specific to that
defendant, but the fact is that any foreign gov-
ernment that falls within the terrorism excep-
tion of the FSIA will have been designated a
state sponsor of terrorism by the State
Department and, thus, its assets for satisfac-
tion of judgments will be minimal. This is
because the designated nations have little to
no commercial assets in the United States, or
because the assets of the designated nations
are held in institutions that are immune from
the enforcement of judgments under the FSIA.
For all its good intentions, the new Section
1605A leaves plaintiffs where they were with
the old Section 1605(a)(7) in terms of enforce-
ment and collection. 

The Libya Claims Resolution Act

Under either section, then, the difficulty of
recovery endures. Judge Lamberth has exco-
riated the political branches of the federal gov-
ernment for continuing to authorize private
litigation when “these private terrorism suits
represent a novel…experiment…that has
failed.”20 Plaintiffs suing Libya and Iran faced
the same problem: limited access to assets in
the United States. With the Libya cases, how-
ever, settlement negotiations succeeded.

Among the 22 consolidated actions filed
against Libya was the Pan Am 103 suit aris-
ing from the Lockerbie, Scotland, bombing on
December 21, 1988. Had the plaintiffs pro-
ceeded to trial and obtained a judgment,
some Libyan assets frozen in the United States
were in theory available to satisfy the claims.
Those assets, however, were modest com-
pared to the potential liability exposure and
were sought by other creditors. Nevertheless,
by proceeding through political and diplo-
matic channels, the Pan Am 103 plaintiffs
obtained a global settlement of $2.7 billion
fully paid by Libya.

Settlement negotiations led, after several
years, to an agreement in May 2002 in which
the Libyan delegation agreed to pay up to $10
million in each of the 270 decedents’ cases in
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three installments upon the occurrence of
three trigger events. Trigger A was that the
U.N. Security Council would lift the sanctions
imposed on Libya in U.N. Resolutions
Numbers 731, 748, and 833, and Libya
would pay $4 million to each estate repre-
sentative. An additional $4 million was to be
paid upon the lifting of certain U.S. com-
mercial sanctions imposed on Libya (Trigger
B). The final $2 million was to be paid upon
the removal of Libya from the state sponsors
of terrorism list (Trigger C).

In August 2003, Libya submitted a letter
formally accepting responsibility for the
Lockerbie bombing to the U.N. Security
Council—the accountability that so many
plaintiffs felt was of primary importance.
Libya then deposited $2.7 billion in an
escrow account to fund the settlement agree-
ment. The Trigger A and Trigger B payments
were distributed to the victims by 2004, but
the removal of Libya from the U.S. State
Department list of state sponsors of terror-
ism was delayed. After Libya was removed
from the list in June 2006, it argued that its
payment obligation had lapsed due to the
expiration of the escrow account, from which
it had withdrawn the remaining funds in
February 2005. The plaintiffs argued that
since Libya breached the good faith provision
of the 2002 settlement agreement, its Trigger
C obligation continued. While never con-
ceding that point, Libya grew frustrated with
the many suits filed against it. They included
not only the Lockerbie bombing actions but
also litigation initiated by victims of the UTA
Flight 772 bombing in Africa, the LaBelle
disco explosion, and Abu Nidal attacks.
With the prospect of substantial liability
exposure, Libya was anxious to resolve all
U.S. lawsuits.

The State Department, with the assistance
of counsel for the plaintiffs, was able to nego-
tiate an agreement with Libya that would
provide for the dismissal of all U.S. lawsuits
when Libya deposited sufficient funds to ade-
quately compensate all plaintiffs pursuing
claims against Libya in U.S. courts. For this
agreement to work, Congress had to pass
extraordinary legislation, and the Senate and
House of Representatives did so, passing the
United States-Libya Resolution Act in August
2008. Several months after the act was passed,
Libya deposited $1.5 billion to resolve all
U.S. claims against it. All litigation against
Libya is now terminated.

Four countries still remain on the State
Sponsors of Terrorism list: Cuba, Syria,
Sudan, and Iran. It is likely that eventually 1)
all four countries will be removed from the
list when their conduct warrants doing so, 2)
each country will prefer a global resolution
of all claims against it pending in U.S. courts
to piecemeal resolution of each suit individ-
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ually, and 3) the U.S. government will also
want an end to claims pending against those
countries in U.S. courts. Given the experience
Judge Lamberth detailed in his recent opin-
ion, the fairest and only practical resolution
for these potential future actions is the estab-
lishment of an adequate claims fund, as hap-
pened with Libya.                                         n

1 In re Islamic Republic of Iran Terrorism Litig., 659
F. Supp. 2d 31, 35-36 (D. D.C. Sept. 30, 2009).
2 Foreign Sovereign Immunities Act of 1976, 28 U.S.C.
§§1330, 1602-1611.
3 Two plaintiffs sued Libya for the Pan Am Flight 103
bombing and had their complaints dismissed in 1995
on the ground that “Libya’s alleged terrorist actions do
not fall within the enumerated exceptions to the Foreign
Sovereign Immunities Act.…” Smith v. Socialist People’s
Libyan Arab Jamhiriya, 886 F. Supp. 306, 315 (E.D.
N.Y. 1995).
4 The exception was first enacted as part of the
Mandatory Victims Restitution Act of 1996, which 
was a part of the Anti-Terrorism and Effective Death
Penalty Act of 1996. Pub. L. No. 104-132,
§221(a)(1)(C), 110 Stat. 1214, 1241 (formerly codified
at 28 U.S.C. §1605(a)(7)).
5 See, e.g., Kilburn v. Socialist People’s Libyan Arab
Jamahiriya, 376 F. 3d 1123, 1126 (D.C. Cir. 2004).
6 28 U.S.C. §§1605(a)(1) and (a)(7) (repealed).
7 See Rux v. Republic of Sudan, 461 F. 3d 461, 474 (4th
Cir. 2006) (The plaintiffs’ allegations were sufficient to
establish jurisdiction under the FSIA.); see also Weiss
v. National Westminster Bank PLC, 453 F. Supp. 2d
609 (E.D. N.Y. 2006) (The plaintiffs’ allegations were
sufficient to survive motion to dismiss.); United States
v. Khan, 309 F. Supp. 2d 789 (E.D. Va. 2004) (The
defendant’s travel to Afghanistan to fight on behalf of
al Qaeda was not providing “material support” as
defined in 18 U.S.C. §2339A.).
8 Pub. L. No. 104-208, §589, 110 (1996), 110 Stat.
3009-1, 3009-172 (codified at 28 U.S.C. §1605 note).
9 Id.
10 In re Islamic Republic of Iran Terrorism Litig., 659
F. Supp. 2d 31, 43 (D. D.C. Sept. 30, 2009); 28 U.S.C.
§§1330, 1602-1611.
11 Neeley Tucker, Pain and Suffering: Relatives of
Terrorist Victims Race Each Other to the Court, but
Justice and Money Are Both Hard to Find, WASH.
POST, Apr. 6, 2003, at F1.
12 Cicippio-Puleo v. Islamic Republic of Iran, 353 F. 3d
1024, 1032-33 (D.C. Cir. 2004).
13 See, e.g., Bodoff v. Islamic Republic of Iran, 424 F.
Supp. 2d 74, 83 (D. D.C. 2006). For a pre-Cicippio-
Puleo example of the use of state substantive law in an
FISA action, see Pescatore v. Pan Am. World Airways,
Inc., 97 F. 3d 1, 12 (2d Cir. 1996).
14 In Heiser v. Islamic Republic of Iran, 466 F. Supp.
229 (D. D.C. 2006), the court issued a nearly 150-page
decision applying the laws of 11 jurisdictions. In
Peterson v. Islamic Republic of Iran, 515 F. Supp. 2d
25 (D. D.C. 2007), the court applied the laws of nearly
40 jurisdictions.
15 See OFFICE OF FOREIGN ASSETS CONTROL, U.S.
DEPARTMENT OF THE TREASURY, TERRORIST ASSETS

REPORT 14-15, tbls. 1, 3 (2007), available at
http://www.treas.gov/offices/enforcement/ofac/reports
/tar2007.pdf.
16 See 28 U.S.C. §1605A.
17 In re Islamic Republic of Iran Terrorism Litig., 659
F. Supp. 2d 31, 61 (D. D.C. Sept. 20, 2009).
18 Id. at 120.
19 Id. at 122.
20 Id. at 131.
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AMONG ALEXIS DE TOCQUEVILLE’S many observations about the
United States during his sojourn there during the early 1830s was the
commitment of Americans to fostering nongovernmental civic groups
through charitable giving. Since Tocqueville’s famous visit, Americans
continue to be known throughout the world for their philanthropy.
In 2008, Americans gave more than $300 billion to charitable
causes—and individual donors were the source of the great prepon-
derance of these funds.

In the vast majority of these transactions, both the donor and the
charitable organization are satisfied with the gift, its use, and the
donor’s recognition. In the past, even frustrated donors may fre-
quently have regarded their pique as private matters, not to be
addressed by legal action. However, as both the size of donations and
the bureaucratic nature of charitable recipients have increased, oppor-
tunities for misunderstanding and abuse have multiplied.

In addition to commenting on the proliferation of civic groups,
Tocqueville also noted the importance of law and the prevalence of
lawyers in American society. It is then, perhaps, not surprising that
the American charitable impulse has been sometimes met with the less
charitable impulse to litigate. This litigation has frequently arisen from
the desire of donors, variously expressed, either to see their donations
used for a particular purpose or to secure name recognition for the
donor or a family member—including signage on a building, the title
of a scholarship fund, and the like.

The donor, and even the donor’s counsel, may be surprised by the
limited remedies available to a donor who takes even substantial pre-
cautions to secure the donor’s charitable objectives. For example, say
a Wall Street executive desires to donate $10 million to the donor’s
university of choice for research into the cause of the illness with which
the donor has recently been afflicted. The donor, being a sophisticated
business person, directs the donor’s lawyer to prepare a contract that
recites in sufficient words that the donation is being made on the con-
dition that the university use the donated funds to build a research
laboratory to be named in honor of the donor and to be used only
to discover the cause of the donor’s disease. Five years after the gift,
the university determines that the laboratory built with the donor’s
funds is better used for research into the causes of a disease other than
the one for which the donor contributed.

Can there be any question concerning the right of the donor to the
return of the contribution? The answer is that, under existing
California law, substantial doubt exists as to the donor’s right of recov-
ery. This is because, as the California Court of Appeal reaffirmed in
2005 in L.B. Research and Education Foundation v. The UCLA
Foundation,1 gifts to a charitable institution, even on an express
condition, are likely to be deemed to have been made in charitable
trust. According to the court, “Trusts can be created by words of con-
dition. Property given ‘upon condition’ that it be applied to certain
charitable purposes is especially likely to be construed as having
been given in a charitable trust.”2

The effect of a finding that a gift has been made in trust is to limit

severely the standing of the trustor to enforce the gift. As noted by
the court in Patton v. Sherwood, because charitable gifts are intended
to benefit the public generally, they should ordinarily be enforced by
the state through its representative, the attorney general.3 Only if the
trustor retains express powers, such as the power of revocation or the
power to audit, will the trustor have standing to enforce the terms
of a gift.

Apart from an expressly retained power by a donor, the L.B.
Research court recognized an additional ground for standing: the mak-
ing of a gift outright, subject to a condition subsequent of forfeiture.4

The court found this issue litigable, based on language in the gift con-
tract that expressly provided for the funds contributed to UCLA
Medical School to be diverted to UC San Francisco Medical School
in the event they were not used for the intended purpose by UCLA.
When only language of condition is used, and not language suscep-
tible of being construed as a forfeiture, substantial doubt remains as
to whether the donor can prevail. As noted by the court in L.B.
Research:

Courts favor the construction of a gift as a trust over a con-
ditional gift for several reasons. Because forfeiture is a harsh
remedy [citation], any ambiguity is resolved against it [citation].
Moreover, the transferor’s objective is to use the transferee to
confer a benefit upon the public. To ensure that the benefit is
conferred as intended, the transferor ordinarily wants the
intended beneficiary to be able to enforce that intent. Because
the only remedy for the breach of a condition is a forfeiture,
a condition is not a very effective method of accomplishing those
goals. For both of those reasons, courts will generally construe
a conveyance as one upon trust rather than upon condition.”5

This analysis is consistent with authority holding that “‘con-
tracts…declaring a forfeiture must be strictly construed, and a for-
feiture can never take place by implication, but must be effected by
express, unambiguous language.’”6

Religious Corporations

Would the result be any different if, having given up on hope of a cure,
the Wall Street donor had made a contribution to the donor’s favorite
religious institution (a religious corporation) on the condition that it
be used to construct a church, and subsequently the religious insti-
tution proposes to use the funds to construct a school? Maybe.

The rules governing contributions to religious corporations are in
fact materially different from those governing donation to other
charities. These differences derive in substantial part from the real-
ization on the part of the legislature that the attorney general is not
the appropriate party to enforce charitable religious trusts, given
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the need to ensure the separation of church
and state. Thus, under California Cor-
porations Code Section 9142(a), a member,
as well as a person with a “reversionary,
property or contractual interest” in assets
subject to a trust, has standing to bring an
action “to enjoin, correct, obtain damages for
or to otherwise remedy a breach of trust.”7

However, Section 9142(c) limits this standing:
“No assets of a religious corporation are or
shall be deemed to be impressed with any
trust, express or implied, statutory or at com-
mon law” unless the assets are received in
trust pursuant to a board resolution, the arti-
cles of incorporation, or an “expressly
imposed…trust, in writing, at the time of the
gift or donation.”8

Would the gift of funds on the condition
that they be used to construct a church be
deemed such an express imposition of a trust?
The L.B. Research court held that gifts on
condition are “especially likely to be con-
strued as having been given in a charitable
trust.”9 Further, the reference in Section
9142(a) to persons holding a “contractual
interest” in property subject to a charitable
religious trust supports the argument that

the donor’s gift should be deemed to consti-
tute an “expressly imposed…trust.”10

However, to date, no court has issued a deci-
sion construing Section 9142(d). Therefore,
the issue is still subject to litigation.11

If the donor’s gift to a church is not
deemed to constitute an “expressly
imposed…trust,” the donor is not necessar-
ily without a remedy—at least if the donor
acts in a timely manner. Under Corporations
Code Section 9143, a donor who learns that
a contribution solicited for one purpose has
been used for another may send the religious
corporation a written notice “that an action
will be brought unless the corporation takes
immediate steps to correct any improper
diversion of funds.”12 If the religious corpo-
ration does not remedy the diversion within
a 10-day period, the donor may bring suit—
although Section 9143 does not specify the
precise remedies available.13

However, Section 9143(b) vests the reli-
gious corporation with a unique defense to
this type of action. If the religious corpora-
tion can demonstrate that “it was impracti-
cal or impossible for the corporation to devote
the property to the specific purpose for which

it was contributed” or if “the stated purpose
for which the property was contributed is
no longer in accord with the policies or best
interests of the corporation,” the board or
membership of the religious corporation can
adopt any other good faith use, including
the use of contributed funds for general oper-
ating expenses.

While Corporations Code Sections 9142
et seq. may be helpful for addressing most
issues concerning charitable donations to
religious corporations, the statutory scheme
leaves open certain questions. May a donor
make a gift to a religious corporation outright
subject to a condition subsequent of forfeiture
without being subject to Section 9143(b)’s
defense of impracticality or altered purpose?
May such a gift be established by parole evi-
dence? Are the essentially personal remedies
of damages and rescission available under
Section 9143(b)—remedies that the attorney
general cannot invoke? Did the legislature
intend Sections 9142 et seq. to set forth the
exclusive rights and remedies existing between
donors and religious corporations?

Answers to these questions will need to
await decisional law or further action by the
legislature. In the meantime, donors and their
attorneys must place their faith in express
written trust agreements with explicit reser-
vations of rights in the trustor. Any other
mode of donation may well leave both donors
and their attorneys praying for one of several
uncertain outcomes.

Lessons from Recent Controversies

If counsel is aware of the need for retention
of express rights in the donor, counsel should
lay an adequate foundation for accomplish-
ing the client’s donative intent. However,
numerous other potential pitfalls exist. For
example, if the client wants naming rights to
all or part of a structure, will the wording and
visual presentation meet with the client’s
approval? Will recognition afforded other
donors unduly detract from that sought by the
client? If the structure is subsequently mod-
ified or torn down, eliminating or adversely
affecting the donor’s recognition, is the donee
institution obligated to provide substitute
acknowledgement? If the donor intends a
specific use for the structure, what will be the
effect, if any, of the inconsistent uses for lim-
ited or extended periods of time? If the donor
is no longer alive when a condition of the gift
is violated, who will have the authority to
enforce the terms of a gift? Depending on the
sensitivities of donors, counsel who draft the
wording of donor gifts may wish to address
one or more of these issues.

Nevertheless, drafters should not be sur-
prised if the donee institution resists partic-
ular proposed restrictions. Many institutions
are now sensitized to the need to retain flex-
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Drafting Considerations
The issues involved in the drafting of gift instruments require care by counsel to adapt each
instrument to the intent of the specific donor. The following are examples of language that
address the wishes of donors:

“In the event of the cancellation of the Project due to events or conditions outside the
reasonable control of Donee, a substantial deviation from current plans for the Project as
reviewed and approved by Donor, or suspension of significant work on the Project, other than
as a result of natural causes or labor disruption, for a period in excess of two years, Donee
agrees to redirect the remaining funds not used in the planning, design, construction, and
renovation of the Project, as well as an amount equal to the economic benefit, if any,
derived from prior expenditures, to any other tax exempt nonprofit organization described
in Sections 501(c)(3) and 509(a)(1), (2) or (3) of the Internal Revenue Code, or to repay any
remaining portion of the pledge to Donor, as directed by Donor, or in the event of Donor’s
death, by his executor, trustee of his revocable trust, or, in their absence, by his oldest liv-
ing issue.”

“Donee agrees to furnish regular reports to Donor as to expenditure of the Pledge and
a final report upon completion of the Project. Pending completion of the Project, all payments
on the Pledge shall be kept in a separate interest bearing account until expenditure for an
authorized purpose. Donor reserves the right to compel an accounting concerning the
expenditure of all donated funds.”

“In the event there shall be unexpended funds remaining on completion of the Project,
Donee shall use such funds for maintenance of the Project and for support of approved activ-
ities therein.”

“The building to be constructed pursuant to the Pledge shall be named ‘The Donor
School’ (the ‘Name’). Donor’s obligations under this agreement are contingent on mainte-
nance of the Name on the building in perpetuity. The name will not be abbreviated or short-
ened without the consent of Donor. All references to the building or the Project in any pub-
licity, catalogues, advertising, or any other form of communication shall refer to the building
by the Name. The removal or alteration of the Name shall be a material breach of this
donation agreement, entitling the Donor to refund of amounts donated, plus accrued inter-
est. The Name shall be affixed to any building constructed to replace that to be built with
funding from the Pledge.”—R.S.C.



ibility after a series of recent, high-profile
cases in which institutions have been penal-
ized for ignoring restrictive covenants.

One case has its origins in 1933, when
Peabody College, a predecessor-in-interest to
Vanderbilt University, agreed that in return for
a gift of $50,000 from the Tennessee United
Daughters of the Confederacy (TUDC), a
dormitory would be built and named
Confederate Memorial Hall.14 This name
was inscribed in stone over the entrance of the
building. In 2002, Vanderbilt announced that
the inscribed name would be changed to
Memorial Hall. The TUDC sued for declara-
tory judgment, specific performance, and
damages.

Both parties moved for summary judg-
ment, which the trial court granted in favor
of Vanderbilt on the grounds that it would be
“impractical and unduly burdensome for
Vanderbilt to continue to perform that part
of the contract pertaining to the maintenance
of the name ‘Confederate’ on the building and
at the same time pursue its academic purpose
of obtaining a racially diverse faculty and
student body.”15 The appellate court reversed
this decision, finding a contract between the
TUDC and Peabody College to maintain the
name. It further held this obligation could be
reasonably inferred to be applicable for the
life of the building. Thus maintaining the
name for over 70 years was not substantial
performance, and the donor’s remedy when
a donee fails or ceases to comply with the con-
dition of a gift is recovery of the gift.16 The
court concluded that the recovery would be
$50,000 adjusted for inflation since 1933 by
reference to the Department of Labor’s con-
sumer price index17—a significant amount.
Vanderbilt did not appeal and did not change
the name of the building.

Another case involved a donation by Avery
Fisher of funds to construct a hall for concerts
by the New York Philharmonic Orchestra,
which named the concert hall after him.18

When Lincoln Center was preparing to build
a new concert hall, its plans to name it after
a new donor were revealed. Members of the
Fisher family threatened a lawsuit. The mat-
ter was resolved by allowing interior por-
tions of the new building to be renamed, but
the building itself was named Avery Fisher
Hall.

In 1961, the Robertson Family contributed
$35 million to Princeton University to fund
a school of public and international affairs.19

Subsequently, the Robertson Foundation pro-
vided additional funds to support the school.
In 2002, heirs of the Robertsons filed suit
claiming that Princeton had failed to fulfill the
donor’s goals. Princeton allegedly incurred
$40 million in legal fees in defending the
suit. In addition, Princeton settled the suit by
transferring $40 million plus interest to a

Robertson family foundation to cover costs
of the lawsuit and $50 million to create a new
foundation to fulfill the Robertsons’ original
purpose.20

In light of these widely publicized con-
troversies, many charitable institutions have
adopted gift policies that afford the institu-
tions with the right to modify the terms and
conditions of their gifts for good cause—in
effect, a contractual analogue of Corporations
Code Section 9143(b). These policies may
be incorporated expressly or by reference in
individual donation agreements.

In an era in which a bride and groom are
frequently both represented by counsel to
negotiate the terms of a potential dissolu-
tion, perhaps one should not be surprised
that even the charitable impulse creates grist
for the lawyer’s mill. It is tempting to describe
this as a sad state of affairs. However, these
legal precautions are not as sorrowful as a
donor who feels violated by a donee’s failure
to carry out the donor’s heartfelt wishes. The
careful lawyer thus may avoid grief for the
client greater than that experienced in paying
for legal services.                                         n

1 L.B. Research & Educ. Found. v. The UCLA Found.,
130 Cal. App. 4th 171, 177-78 (2005).
2 Id. at 178. See also BUS. & PROF. CODE §17510.8
(“The acceptance of charitable contributions by a
charity…establishes a charitable trust….”).
3 Patton v. Sherwood, 152 Cal. App. 4th 339, 342
(2007).
4 The L.B. Research court stated in dicta that even if
the gift at issue were deemed a transfer in trust, the
donor would be held to have standing, because the
donor’s particular interest in enforcement of the gift in
the circumstances presented made recognition of stand-
ing appropriate. L.B. Research, 130 Cal. App. 4th at
180. The California attorney general has expressed
his intent to vigorously oppose this deviation from
common law in future litigation.
5 L.B. Research, 130 Cal. App. 4th at 180 (citing City
of Palm Springs v. Living Desert Reserve, 70 Cal. App.
4th 613, 621-22 (1999)).
6 ABI, Inc. v. City of Los Angeles, 153 Cal. App. 3d 669,
682 (1984) (citing Cullen v. Sprigg, 83 Cal. 56, 64
(1890)).
7 CORP. CODE §9142(a)(1)-(4).
8 CORP. CODE §9142(c).
9 L.B. Research, 130 Cal. App. 4th at 178.
10 CORP. CODE §9142(a).
11 CORP. CODE §9142(d).
12 CORP. CODE §9143.
13 This option is in contrast with Corporations Code
§9142(a)’s specified array of remedies.
14 Tennessee Div. of the United Daughters of the
Confederacy v. Vanderbilt Univ., 174 S.W. 3d 98
(Tenn. Ct. App. 2005).
15 Id. at 111.
16 Id. at 117.
17 Id. at 119.
18 Robin Pogrebin, Avery Fisher Hall Forever, Heirs Say,
N.Y. TIMES, May 13, 2002.
19 Robertson v. Princeton Univ., Docket No. C-99-02
(N.J. Super. Ct. 2006).
20 Agreement of Settlement in Robertson v. Princeton
Univ., available at http://www.princeton.edu/robertson
/about/.
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T
he phrase “attorney-client privilege”
contains the most powerful words
that lawyers may hear in the course
of their professional lives. However,

while the privilege provides lawyers with
protections available to few other profes-
sionals, it also imposes strict and exacting
obligations. California law uses commanding
and forceful words throughout Business and
Professions Code Section 6068(e)(1), declar-
ing that every attorney has a duty “to main-
tain inviolate the confidence, and at every
peril to himself or herself, to preserve the
secrets, of his or her client.”

Does Section 6068 (e)(1) require lawyers
to guard client secrets under every and all cir-

cumstances? The answer is generally yes,
with specific exceptions. Business and
Professions Code 6068(e)(2) contains a statu-
tory exception to the attorney-client privilege
that is often misunderstood. This exception
provides for permissive, but not mandatory,
disclosure to law enforcement regarding
future criminal acts creating risk of death or
serious bodily injury to another. Evidence
Code Section 956.5, which addresses the evi-
dentiary attorney-client privilege, sets forth a
similar express exception for situations in
which a lawyer believes that the disclosure of
confidential communication is necessary to
prevent a criminal act that the lawyer rea-
sonably believes is likely to result in the death

of, or substantial bodily harm to, an indi-
vidual.

Unlike many jurisdictions, California does
not permit attorneys to reveal past wrong-
doing by a client—even if those acts are crim-
inal. Nor can the attorney disclose informa-
tion relating to future criminal actions that do
not involve the risk of death or serious bod-
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ily injury. Even if the attorney is compelled to
withdraw from the representation of a client,
California law does not permit a “noisy with-
drawal.” Rule 3-600(B) of the California
Rules of Professional Conduct provides:

If a member acting on behalf of an
organization knows that an actual or
apparent agent of the organization
acts or intends or refuses to act in a
manner that is or may be a violation
of law reasonably imputable to the
organization, or in a manner which is
likely to result in substantial injury to
the organization, the member shall
not violate his or her duty of protect-
ing all confidential information as pro-
vided in B&P 6068, subdivision (e).
Moreover, the attorney’s response is lim-

ited to his or her right (and appropriate duty)
to resign in accordance with Rule 3-700 of the
Rules of Professional Conduct.

The Evidence Code recognizes various
statutory exceptions to the attorney-client
privilege. These include Evidence Code
Section 956, which provides that the attorney-
client privilege does not apply “if the ser-
vices of the lawyer were sought or obtained
to enable or aid anyone to commit or plan to
commit a crime or a fraud.” Nevertheless, no
court has held this provision to be an excep-
tion to the ethical prohibition in Business
and Professions Code Section 6068(e)(1).
Apparently the Section 956 exception is one
that third parties may assert.

The Sarbanes-Oxley Act of 20021 may
present a federal exception. The act governs
the disclosure obligation of public reporting
companies and mandates that attorneys and
others disclose violations of the federal secu-
rities laws. However, it is unclear at present
whether this federal statute preempts
California ethics rules.2

Rule 3-100(A) of the Rules of Professional
Conduct contains further guidance regarding
the attorney-client privilege: “A member shall
not reveal information protected from dis-
closure by Business and Professions Code
section 6068, subdivision (e)(1) without the
informed consent of the client, or as pro-
vided in paragraph (B) of this rule.” Para-
graph 1 of the Official Discussion to Rule 3-
100(A) states, “Paragraph (A) thus recognizes
a fundamental principle in the client-lawyer
relationship, that, in the absence of the client’s
informed consent, a member must not reveal
information relating to the representation.
[Citations omitted.]”

Paragraph 2 of the Official Discussion
delineates what attorney-client confidential-
ity encompasses:

[M]atters communicated in confidence
by the client, and therefore protected
by the attorney-client privilege, matters
protected by the work product doc-

trine, and matters protected under eth-
ical standards of confidentiality, all as
established in law, rule and policy.
[Citations omitted.] The attorney-client
privilege and work product doctrine
apply in judicial and other proceedings
in which a member may be called as a
witness or be otherwise compelled to
produce evidence concerning a client.
A member’s ethical duty of confiden-
tiality is not so limited in its scope of
protection for the client-lawyer rela-
tionship of trust and prevents a mem-
ber from revealing the client’s confi-
dential information even when not
confronted with such compulsion.
Thus, a member may not reveal such
information except with the consent of
the client or as authorized or required
by the State Bar Act, these rules, or
other law….
Moreover, Rule 3-100(B) mirrors Business

and Professions Code 6068 (e)(2)’s narrow
exception for future criminal acts. Thus,
according to Paragraph 5 of the Official
Discussion, disclosure under Rule 3-100(B) is
permissive, not mandatory, and an attorney
who elects to make the disclosure in compli-
ance with the rule is not subject to discipli-
nary action.3

Self-Defense

The attorney-client privilege yields to an
attorney’s right of self-defense when accused
by a client of a breach of duty. Under Evidence
Code Section 958, “There is no privilege
under this article as to a communication rel-
evant to an issue of breach, by the lawyer or
by the client, of a duty arising out of the
lawyer-client relationship.”

Technically, Section 958 is not framed as
a waiver but rather provides that no privilege
exists in those circumstances. Also, the scope
of the exception contained in Section 958 is
not expressly limited to a claim of breach in
a legal proceeding nor does it require that
both the lawyer and the client be parties to
a proceeding in which the issue of breach
arises. This suggests that the exception to
the privilege could extend to accusations
made outside a judicial proceeding. To date,
however, the exception has been upheld only
in proceedings, though not necessarily pro-
ceedings between lawyers and clients. Section
958 also addresses alleged breaches, whether
by lawyers or clients. In that sense it is broader
than merely self-defense.

Curiously, this self-defense exception to the
attorney-client privilege is found only in the
Evidence Code and is not recognized in the
broader ethical mandate of Business and
Professions Code Section 6068(e). Thus a
tension exists between the self-defense excep-
tion in Evidence Code Section 9584 and

Section 6068(e)’s more arduous duty to pre-
serve client secrets.

Case law and ethics opinions have sought
to reconcile this tension. As a result, author-
ity exists for attorneys to make limited dis-
closures consistent with the scope of Section
958, including those that are 1) in support of
a claim for unpaid legal fees against a client5

and 2) in defense of client-initiated State Bar
disciplinary complaints.6

In Carlson, Collins, Gordon & Bold v.
Banducci,7 the appellate court addressed the
issue in an action to recover unpaid attorney’s
fees for legal services rendered and to recover
payments allegedly made under duress and
undue influence. The court held that:

It is an established principle involv-
ing the relationship of attorney and
client that an attorney is released from
those obligations of secrecy which the
law places upon him whenever the dis-
closure of the communication, other-
wise privileged, becomes necessary to
the protection of the attorney’s own
rights. [Citations omitted.] Accor-
dingly, when, in litigation between an
attorney and his client, an attorney’s
integrity, good faith, authority, or per-
formance of his duties is questioned,
the attorney is permitted to meet this
issue with testimony as to communi-
cations between himself and his client.8

Similarly, in Glade v. Superior Court, the
court of appeal held that Section 958 may be
invoked when either the attorney or client
charges the other with a breach of duty aris-
ing from their professional relationship.9

Further, courts have extended the self-
defense exception to client allegations against
an attorney in judicial proceedings in which
the attorney is not a party. For example, in
People v. Morris,10 the defendant was con-
victed of perjury and sentenced to a prison
term. In an effort to vacate the plea, the
defendant offered a declaration under penalty
of perjury that his plea of guilty resulted
from assurance by his defense attorney that
the sentencing judge, with the prosecutor’s
concurrence, had agreed to no more than a
six-month county jail term for the defendant
and the dismissal of all charges against the
defendant’s wife. The attorney, asked to give
a declaration by the prosecution, insisted
that he had made no such assurance.

The court of appeal affirmed the con-
viction, rejecting the defendant’s contention
that it was reversible error to admit the tes-
timony of his former attorney in violation of
the attorney-client privilege. Regarding that
issue, the court concluded, “The privilege
securing the secrecy of a confidential com-
munication between a lawyer and his client
is not absolute. Evidence Code section 958
sets forth a specific exception in the situa-
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tion where, as here, the communication
relates to an issue of alleged breach by the
lawyer of a duty arising out of the lawyer-
client relationship.” The court reasoned,
“If, in litigation between an attorney and his
client or between the client and a third per-
son, or in any other proceeding, the attor-
ney’s integrity, good faith, authority or per-
formance of his duties are questioned, the
attorney should be permitted to meet this
issue with testimony as to communications
between himself and his client.”11 Thus, the
court found that because the attorney’s
“good faith, honesty and professional con-
duct were under attack, he was authorized
to testify to the contrary, and [the] appellant’s
initial privilege was lost pursuant to Evidence
Code section 958.”12

Later case law reinforces Morris in crim-
inal matters. For example, the court in In re
Scott held, “[B]y claiming trial counsel pro-
vided ineffective assistance, petitioner waived
the attorney-client privilege to the extent rel-
evant to the claim.”13

Generally, the self-defense exception under
Evidence Code Section 958 has been con-
strued narrowly based on the legitimate need
of an attorney to defend a claim or a client’s
disciplinary complaint. Dixon v. State Bar14

illustrates the limits to the exception. In
Dixon, a client filed suit seeking to enjoin an
attorney from harassing her. The attorney, in
response, filed a declaration containing gra-
tuitous information about the client. This
declaration “was found by the bar court to
have been made for the purpose of harassing
and embarrassing” the former client.

The invocation of the Section 958 excep-
tion usually arises in malpractice actions in
which attorneys are defending themselves.
Whether the self-defense exception extends to
other actions involving the client in which the
client is barred from asserting the privilege
against third parties is uncertain. The Los
Angeles County Bar Association’s Professional
Responsibility and Ethics Committee (PREC),
in its Formal Opinion No. 519, relied on case
law limiting attorney disclosures to those
based on need. The committee concluded that
an attorney cannot disclose confidential infor-
mation during litigation that does not involve
claims or allegations against the attorney.

Whether the Section 958 waiver of the
privilege commences with the mere filing of
a client’s claim or requires the actual disclo-
sure of confidential information in a pleading
or similar circumstance is likewise unsettled.
This issue is particularly tricky when a client
files a malpractice claim to preserve the statute
of limitations but does not serve it or attempt
to prosecute the action (or serves it and imme-
diately seeks a stay pending resolution of the
underlying action). In any event, clients who
file complaints against their counsel should be

advised to not make actual disclosures of
confidential information in their pleadings.
Doing so could be a waiver under Evidence
Code Section 912(a).

Waiver Limits

Courts have frequently limited the scope of
Section 958. For example, in In re Rindlis-
bacher,15 a former client sought a discharge
of liability for the attorney’s unpaid fees. By
doing so, according to the court, the former
client did not waive the attorney-client priv-
ilege, and thus the attorney could not use
prior confidential communications relating to
client wrongdoing to support the attorney’s
objection to discharge.

The limits of the waiver are also apparent
in suits involving multiple clients pursuing
claims jointly against their attorney. In this sit-
uation, other clients (and former clients) not
involved in the action do not lose their con-
fidentiality rights. The Glade16 court held
that the scope of the Section 958 waiver was
limited to communications and information
disclosed between a specific client and the
attorney and did not act “to waive the attor-
ney-client privilege held by other clients of the
same attorney. None of the statutory excep-
tions to the attorney-client privilege are
designed to permit such a result.”17

Similarly, the court in Schlumberger Lim-
ited v. Superior Court18 held that when a
former client sues an attorney for malpractice,
the Section 958 self-defense exception does
not extend to the former client’s communi-
cations with successor counsel in the course
of mitigation efforts to protect the client from
the consequences of the alleged malpractice.
The same is true in the context of disciplinary
proceedings.19

Clients can assert their reliance on advice
of counsel either as an affirmative defense or
as evidence against a claim of malice. By
doing so, however, the client puts at issue
the attorney’s advice and the client’s com-
munications with the attorney relating to
that advice, because the court must deter-
mine that the client provided candid disclo-
sures, received counsel’s advice, and acted in
a manner consistent with that advice.

The waiver of the attorney-client privilege
under the self-defense exception is limited to
the scope of advice that is the subject of the
defense. It implicates Evidence Code Section
912, which provides, “Except as otherwise
provided in this section, the right of any per-
son to claim a privilege…is waived with
respect to a communication protected by the
privilege if any holder of the privilege, with-
out coercion, has disclosed a significant part
of the communication or has consented to dis-
closure made by anyone.”

Formal Opinion No. 519 underscores the
element of consent and examines whether

the exception has any validity:
Under current California law, an attor-
ney cannot, without a former or pres-
ent client’s consent, disclose the cli-
ent’s privileged communications with
the attorney or the client’s confidential
information, for the purpose of defend-
ing allegations brought against the
attorney by a third party. No matter
how critical the client’s information
is to the lawyer’s defense, there is no
statutory “self-defense” exception to
the attorney-client privilege or the
lawyer’s duty to maintain the confi-
dentiality of client information under
Business and Professions Code §
6068(e).

Additionally, while no California
appellate court has specifically con-
fronted the exception issue, there is
dictum in various cases strongly sug-
gesting that it does not exist. [Citations
omitted.] It is also the case in Cali-
fornia that the courts lack the author-
ity to create exceptions to the attorney-
client privilege and other privileges in
the California Evidence Code.
PREC’s opinion notes that several federal

district and appellate courts have acknowl-
edged a self-defense exception and cites these
decisions. Nevertheless, the California Court
of Appeal in McDermott Will & Emory v.
Superior Court20 expressly rejected the appli-
cation of these federal authorities:

[L]ong-standing California case
authority has rejected this application
of the federal doctrine, noting it con-
travenes the strict principles set forth
in the Evidence Code of California
which precludes any judicially-created
exceptions to the attorney-client priv-
ilege.
The McDermott court held that a share-

holder’s derivative action could not proceed
against the lawyer because there was no
waiver by the corporate client, and the self-
defense exception did not apply.

Qualcomm Inc. v. Broadcom Corpora-
tion, a patent infringement case, illustrates
the difference in the federal and state
approaches to a self-defense exception to
the attorney-client privilege.21 The litiga-
tion involved a battle between two corporate
giants and the consequence of silence in the
face of a duty to disclose patents. The case
focused on the circumstances in which out-
side corporate counsel can reveal confiden-
tial communications with their client in aid
of their defense to a motion and an order to
show cause re sanctions. The outside lawyers
filed a motion seeking an order determining
that the federal common law self-defense
exception applied to a sanctions motion. In
a case with many complex procedural
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maneuvers, the magistrate denied outside
counsel’s motion and imposed sanctions on
Qualcomm as well as outside counsel for not
complying with the attorney-client privi-
lege. Upon de novo review at the behest of
the outside attorneys, the district court
reversed and remanded for further pro-
ceedings in which the attorneys would be
free to disclose confidential communica-
tions relevant to the issues provoked by
Qualcomm’s filing.

Qualcomm’s initial response to the motion
for sanctions did not include declarations
and did not attack the conduct of its outside
counsel or raise reliance on advice of coun-
sel. However, after the magistrate rejected
the self-defense exception, Qualcomm
changed course and, without waiving the
attorney-client privilege, submitted employee
declarations as a means to exonerate the cor-
poration and criticize outside counsel’s ser-
vices and advice. The district court ruled that
this submission “changed the factual basis”
for the magistrate’s rejection of the self-
defense motion.

Similarly, the State Bar Standing
Committee on Professional Responsibility
and Conduct (COPRAC) has opined in favor
of the self-defense exception when a client
seeks to shift blame to the attorney and upon
counsel’s mandatory withdrawal. This excep-
tion would only be valid to the extent nec-
essary to defend a request for sanctions.22 As
stated in McDermott, if an attorney cannot
defend an action without the ability to disclose
confidential information, third-party actions
may be subject to dismissal.23 The court
explained that:

[B]ecause a derivative action does not
result in the corporation’s waiver of
the privilege, such a lawsuit against the
corporation’s outside counsel has the
dangerous potential for robbing the
attorney defendant of the only means he
or she may have to mount any mean-
ingful defense. It effectively places the
defendant attorney in the untenable

position of having to preserve the attor-
ney client privilege (the client having
done nothing to waive the privilege)
while trying to show that his represen-
tation of the client was not negligent.
In Solin v. O’Melveny & Myers,24 an

attorney sued another law firm from which
he sought advice in connection with his rep-
resentation of his clients. Those clients were
not a party to the malpractice litigation and
refused to waive the attorney-client privi-

lege. Since the defendant law firm could not
defend without disclosing its confidential
information (which had been transmitted to
the defendant firm by the consulting attorney),
the court dismissed the lawsuit.

Lawyers Seeking Advice

While there is no express exception recognized
in Business and Professions Code Section
6068(e) or in Rule 3-100 of the Rules of
Professional Conduct, lawyers may reveal
confidential client information to outside
counsel in order to obtain advice. They may
do so pursuant to case law—including Fox
Searchlight Pictures, Inc. v. Paladino25—and
ethics opinions.26 Similarly, the court in
Travelers Insurance Companies v. Superior
Court27 allowed the disclosure of an insurance
policy mandated communication by an
insured with the insurer, with the intention
that the information was to be provided to
carrier-appointed defense counsel.

Lawyers can seek confidential advice from
other members of the firm just as they can
with outside counsel. But there is a difference
between protecting these communications in
actions against third parties and in matters
involving clients. For example, in United
States v. Rowe,28 the court found a law firm
entitled to assert privilege regarding internal
confidential communications involving an
investigation into the conduct of a member of
the firm in the context of a grand jury pro-
ceeding. Rowe was distinguished in Thelen
Reid & Priest v. Marland,29 a case in which
the plaintiff law firm sought to protect inter-

nal communications between members of
the firm and the firm’s general counsel that
occurred during the time the former client—
the defendant in the case—was represented by
the firm.

Clearly law firms cannot represent them-
selves in client controversies, such as poten-
tial malpractice claims, and protect the con-
fidentiality of these communications against
the client while at the same time still repre-
senting the client. The Thelen decision follows

a series of similar federal trial court deci-
sions, including In re Sunrise Securities
Litigation ,30 Versuslaw Inc. v. Stoel
Rives,31and Koen Book Distributors, Inc. v.
Powell Trachtman, Loggan, Carrle, Bowman
& Lombardo, PC.32 The Thelen court over-
ruled the firm’s objections based on the attor-
ney-client privilege and work product doc-
trine. The court acknowledged that lawyers
in firms should be able to seek confidential
advice within their firms, but by doing so
they may yield the attorney-client privilege:
“[O]nce the law firm learns that a client
may have a claim against the firm or that the
firm needs client consent in order to com-
mence or continue another client represen-
tation, then the firm should disclose to the
client the firm’s conclusions with respect to
those ethical issues.” The adverse former
client was jointly represented with another
client. The court found that the firm repre-
sented the two clients for the “same pur-
pose” and that the interests of the firm and
the two clients were “intertwined” in “lift-
ing the lid” on joint communications.

Similarly, In re Sonic Blue Incorporated33

involved a chapter 11 corporate debtor that
subpoenaed internal communications among
members of Pillsbury Winthrop Shaw Pittman
LLP, its former counsel. The law firm asserted
its attorney-client privilege. Following Thelen’s
focus on conflicting interests between a client
and the client’s law firm, the court rejected the
claims of attorney-client privilege and work
product protection. The court held that once
the law firm became aware of the malprac-
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tice accusations and its failure to adequately
disclose conflicts of interest, it had no right
to claim privilege for any communications
with in-house counsel.

In its Formal Opinion 08-453, the ABA
addressed whether lawyers within firms may
seek in-house ethics advice and disclose client
confidences to a fellow member of the firm,
such as a firm’s general counsel or ethics
counsel. The ABA concluded that this was
permissible. Whether an attorney must make

a disclosure before or after the consultation
turns on the firm’s ethical duties to the client
pursuant to ABA Model Rule 1.4. The ABA
found that the mere fact of an ethics consul-
tation does not create a conflict with a client.
When a firm designates a general counsel or
ethics counsel, it must make clear to members
of the firm that the designated counsel rep-
resents the law firm, not firm members in
their individual capacity, unless arrangements
are made to make the firm member a joint
client.

In a wrongful discharge action, the court
in General Dynamics v. Superior Court34

used strong language to hold that the attor-
ney-client privilege must be maintained:

[T]he in-house attorney who publicly
exposes the client’s secrets will usually
find no sanctuary in the courts. Except
in those rare instances when disclosure
is explicitly permitted or mandated by
an ethics code provision or statute, it is
never the business of the lawyer to dis-
close publicly the secrets of the client.
In any event, where the elements of a
wrongful discharge in violation of fun-
damental public policy claim cannot, for
reasons peculiar to the particular case,
be fully established without breaching
the attorney-client privilege, the suit
must be dismissed in the interest of pre-
serving the privilege.35

The General Dynamics court suggests
that trial courts may permit disclosure under
court-imposed limitations, such as sealing or
protective orders.36 Moreover, the court dis-

cussed reconciling the tension between dis-
closure and the privilege. It focused on the
applicability of statutory exceptions, includ-
ing those in Evidence Code Section 956.37

Still, the court did not directly address
whether Evidence Code Section 958 would
apply in a wrongful termination action by for-
mer in-house counsel.

The plaintiff in Fox Searchlight Pictures,
Inc. v. Paladino38 preemptively sued its for-
mer in-house counsel after learning of her plan
to sue Fox for wrongful termination of
employment. Fox claimed its former in-house
counsel disclosed confidential and privileged
information to her personal attorneys han-
dling her wrongful termination case. The for-
mer in-house counsel filed a motion pursuant
to Code of Civil Procedure Section 425.16, the
anti-SLAPP statute. Fox, in turn, filed motions
to disqualify the attorneys representing its
former counsel on the ground they possessed
confidential and privileged information
belonging to Fox and material to the issues
between the parties.

The trial court denied all the motions.
The court of appeal affirmed the trial court’s
order denying the motions to disqualify but
reversed the order denying the in-house coun-
sel’s anti-SLAPP motion.

The court noted that “in-house counsel,
like all attorneys, are bound by the ethical rule
against disclosure of client confidences.”
Further, it observed that “‘an attorney who
unsuccessfully pursues a retaliatory discharge
suit, and in doing so discloses privileged client
confidences, may be subject to State Bar dis-
ciplinary proceedings.’”39 However, the case
was not one for wrongful termination, and the
Fox Searchlight court was only asked to
address the right of a lawyer to disclose client
confidences to obtain advice from another
lawyer.

Importantly, according to the court, dis-
closure within the context of this type of
consultation was permissible:

If an attorney, in protecting her own
rights, is entitled to introduce otherwise
privileged communications at trial, a
fortiori, she is entitled to reveal those
communications to her lawyers in
advance of trial.…[I]f this were not
the case, an attorney could success-
fully defend the ethics of her behavior
in court only to be disciplined for
unethical behavior by the State Bar.…
For the preceding reasons, we con-
clude a lawyer does not violate
Business and Professions Code section
6068, subdivision (e) when she dis-
closes client confidences to her own
attorney for purpose of determining
whether those communications are
admissible evidence under an exception
to the attorney-client privilege.40

In Van Asdale v. International Game
Technology,41 former in-house attorneys
brought a claim of retaliatory discharge in vio-
lation of the Sarbanes-Oxley Act. The appel-
late court found that the trial court erred in
granting the defendant summary judgment
because the district court has the capacity to
use equitable measures to minimize disclosure
of harmful information.

In reaching its decision, the Van Asdale
court rejected the Illinois Supreme Court’s
decision in Balla v. Gambro, Inc.42 The court
in Balla prohibited Illinois in-house lawyers
from bringing retaliatory discharge cases
involving disclosure of confidential informa-
tion. The Van Asdale court noted that the
decision had not been extended beyond
Illinois lawyers and that federal courts had
declined to apply it to federal claims.

A case presently pending in the Los
Angeles Superior Court has the potential to
bring more illumination regarding the para-
meters of protection for client secrets. In
Biller v. Toyota Motor Corporation,43 the
plaintiff, Biller, a former in-house attorney for
Toyota, was forced to resign in 2007. Biller
reached a confidential settlement agreement
with Toyota that reportedly involved a $3.7
million severance payment. The plaintiff later
set up a company through which he allegedly
disclosed confidential information, trigger-
ing a lawsuit by Toyota. The plaintiff agreed
to a restraining order, which concluded the
case. Notwithstanding both the settlement
agreement and stipulated restraining order, the
plaintiff filed suit against his former employer
accusing the automaker of destroying data
regarding 300 accidents and withholding e-
mails and other computer-stored informa-
tion from attorneys for the accident victims.
He also claimed wrongful termination, inten-
tional infliction of emotional distress, and
violations of RICO.

Toyota sought unsuccessfully to seal the
complaint based on the fact that it contained
confidential information. The company filed
a second motion, challenged the complaint,
and, in the alternative, sought to compel
arbitration pursuant to the settlement agree-
ment. Biller justified his disclosures based on
the crime-fraud exception.

The judge in the earlier litigation between
Biller and Toyota has referred Biller to the
State Bar for a disciplinary investigation,
ordered the reopened case into arbitration,
and issued a preliminary injunction against
further disclosures by Biller. The results of the
disciplinary investigation and the arbitration
will provide further insight into the area of
client confidentiality and may bring new
meaning to the phrase “at every peril.”
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Cal. 2008).
34 General Dynamics Corp. v. Superior Court, 7 Cal.
4th 1164, 1190-91 (1994).
35 Id. at 1190.
36 Id. at 1191.
37 Id. at 1190-91.
38 Fox Searchlight Pictures, Inc. v. Paladino, 89 Cal.
App. 4th 294, 313-14 (2001).
39 Id. at 309-10 (citing General Dynamics Corp., 7 Cal.
4th at 1191).
40 Id. at 313-14.
41 Van Asdale v. International Game Tech., 577 F. 3d
989 (9th Cir. 2009).
42 Balla v. Gambro, Inc., 584 N.E. 2d 104 (Ill. 1991).
43 Biller v. Toyota Motor Corp., 2010 WL 300349
(C.D. Cal. Jan. 4, 2010).
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L AWYERS may be surprised to learn the
extent to which they risk sanctions for not
preserving electronically stored information
(ESI) correctly. Indeed, recent headlines
regarding judicial action in the electronic dis-
covery area reveal a minefield of sanctionable
conduct. Fortunately, court decisions regard-
ing the preservation of ESI provide practical
insights into common mistakes that, once
understood, are easy to avoid.

Courts have defined “spoliation” as the
“destruction or significant alteration of evi-
dence, or the failure to preserve evidence for
another’s use in pending or future litiga-
tion.”1 In January 2010, a federal district
court in New York stated, “By now, it should
be abundantly clear that the duty to preserve
means what it says and that a failure to pre-
serve records—paper or electronic—and to

search in the right places for those records,
will inevitably result in the spoliation of evi-
dence.”2 This statement, from the court’s
decision in Pension Committee of the
University of Montreal Pension Plan v. Banc
of America Securities LLC, captures the state
of the law as it has developed in the past six
years. It is expected to be the standard in
the area of electronic evidence preservation for
some time to come.

The Pension Committee decision also
illustrates an emerging theme of judicial intol-
erance for litigants who convey to the court
their inattention to detail in discovery prac-
tice and thus their lack of respect for the
judicial process. Pension Committee’s author,
Judge Shira Scheindlin of the U.S. District
Court for the Southern District of New York,
also authored the seven opinions in Zubulake

v. UBS Warburg LLC , known as the
Zubulake line of cases, which are the stan-
dard-setting decisions in modern electronic
discovery.3 Pension Committee summarizes a
number of key decisions in the intervening
years since the last Zubulake opinion and
contains the implicit admonition to lawyers
that they clearly have not been paying atten-
tion to what the court held before.

This tone from the bench should make lit-
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igators sit up and take notice. The duty to pre-
serve documents falls on both litigants and
counsel. For this reason it is important for lit-
igators to understand not only the substan-
tive requirements in this area, including issu-
ing a written instruction to preserve
documents, but also the potential conse-
quences—including sanctions against coun-
sel personally.

Practice and precedent in the area of elec-
tronic discovery have been evolving since the
late 1990s, with an increasing formalization
since the adoption of amendments to the
Federal Rules of Civil Procedure in 2006.4

State courts have also adopted rules to address
the handling of electronic evidence in dis-
covery and trial, including the adoption in
California of Assembly Bill 5 in 2009, the
Electronic Discovery Act.5 Federal and state
courts around the country have issued detailed
decisions analyzing many nuances of attorney
decision making, providing practical guid-
ance on handling ESI.

The California Court of Appeal recently
explained that spoliation is condemned
because it “can destroy fairness and justice.”
Without access to complete evidentiary infor-
mation, the risk of an erroneous decision
increases.6 Most practitioners are well aware
of the impact of spoliation and condemn the
conscious destruction of evidence. However,
“spoliation” encompasses far more than
intentional destruction of materials. The cul-
pability for spoliation ranges from negligence
to intentional conduct.7

While many decisions addressing spolia-
tion focus on intentional destruction of evi-
dence, those rulings are not particularly
enlightening to the average litigator. If parties
or counsel cannot figure out on their own that
such behavior is inappropriate, telling them
so will not help. Cases involving the deliber-
ate purging of data on BlackBerries (South-
eastern Mechanical Services v. Brody)8 or
disposing of laptops during litigation (Arista
Records LLC v. Usenet.com)9 make enter-
taining reading in the sensational manner of
reality television. Less clear is how lawyers can
avoid conduct that could result in a finding
of spoliation in which something less than
conscious destruction occurs. For example,
Pension Committee stands for the proposi-
tion that certain basic standards of practice
regarding litigation are so commonplace and
widely understood that ignorance, even if
innocent, is no longer an excuse that will
avoid sanctions.

Like the types of sanctions available for
spoliation under the Federal Rules of Civil
Procedure, the sanctions that the California
Code of Civil Procedure provides are equally
broad and far ranging. Following notice and
opportunity for a hearing, a court may impose
several types of sanctions: 1) monetary sanc-

tions (against a party or attorney), 2) issue
sanctions, 3) evidence sanctions, or 4) ter-
minating sanctions.10 As a general rule, sanc-
tions imposed for spoliation are not intended
to punish the offending party but are instead
supposed to remedy the underlying discovery
abuse that has been committed.11 Issue or ter-
minating sanctions are typically requested to
remedy the loss of relevant evidence due to
spoliation.12 An issue sanction would result
if a court orders that “designated facts shall
be taken as established in the action in accor-
dance with the claim of the party adversely
affected by the misuse of the discovery
process.”13 Or a court may issue terminating
sanctions for particularly egregious cases of
intentional spoliation of evidence.14

Federal and State Spoliation Tests

Federal courts typically apply a three-part
test in determining whether a party is respon-
sible for spoliation. The party seeking sanc-
tions must show that:
1) The party that has control over the evi-
dence had an obligation to preserve it at the
time it was destroyed.
2) The records were destroyed with a culpa-
ble state of mind.15

3) The relevance of the destroyed evidence to
the party’s claim would allow a reasonable
trier of fact to find that the evidence would
support that claim or defense.16

Courts have held that relevance can be
established in a number of ways. They have
found that relevance “may be inferred if the
spoliator is shown to have a sufficiently cul-
pable state of mind.”17 Also, the “moving
party may submit extrinsic evidence tending
to demonstrate that the missing evidence
would have been favorable to it.”18

Application of the federal test continues
to evolve. In Scalera v. Electrograph Systems,
Inc.,19 a federal district court in the Eastern
District of New York found the defendant
negligent because counsel communicated the
preservation obligation orally, and the defen-
dant did not commence the process to search
hard drives until after the human resources
director had retired and her hard drive had
been erased.20 Nevertheless, the court ulti-
mately did not impose any sanctions. Instead,
the court held that the plaintiff had submit-
ted no extrinsic evidence “tending to demon-
strate” that the deleted materials would have
been helpful to her case.21

The more recent Pension Committee case
presents a slightly different analysis. In
Pension Committee, a case originally filed
in February 2004, the court held that a group
of plaintiffs who failed to issue a written lit-
igation hold until 2007 were not only negli-
gent but grossly so.22 The court also found
that one or more of the plaintiffs failed to col-
lect or preserve any electronic documents

prior to 2007 and continued to delete docu-
ments after the duty to preserve arose. The
court concluded that “it is fair to presume the
responsible documents were lost or destroyed.
The relevance of any destroyed documents
and the prejudice caused by their loss may
also be presumed.”23 The court held that a
spoliation instruction was the appropriate
sanction.24

Subsequent to Pension Committee, Judge
Lee Rosenthal in the Southern District of
Texas issued her ruling in Rimkus Consulting
Group v. Cammarata25—a decision com-
mentators sometimes treat as a companion to
Pension Committee. In Rimkus, Judge
Rosenthal applied a slightly different standard
for finding culpable negligence.26 The Rimkus
test includes an analysis of reasonableness
and proportionality, compared to what many
perceive as a bright-line test in Pension
Committee. According to Judge Rosenthal,
“Whether preservation or discovery conduct
is acceptable in a case depends on what is rea-
sonable, and that in turn depends on whether
what was done—or not done—was propor-
tional to that case and consistent with clearly
established applicable standards.”27

Accordingly, under the Rimkus test, the extent
of preservation efforts should be analyzed
in light of factors such as the size of the law-
suit and the burden of the preservation efforts.

In California, courts apply a burden-shift-
ing approach that requires the accused spo-
liator to disprove any prejudice:

[A] party moving for discovery sanc-
tions based on the spoliation of evi-
dence must make an initial, prima facie
showing that the responding party in
fact destroyed evidence that had a sub-
stantial probability of damaging the
moving party’s ability to establish an
essential element of his claim or
defense.28

In Williams v. Russ,29 the California Court
of Appeal’s application of this burden-shift-
ing test resulted in the imposition of termi-
nating sanctions. The court determined that
the plaintiff had intentionally allowed mate-
rial unfavorable to his claims to be destroyed.
As to the relevance test, the trial court applied
a burden-shifting test that was affirmed on
appeal: “Because [the plaintiff] bore the bur-
den of disproving prejudice [under the bur-
den-shifting test], he was required to show
that any other documents from the file that
he claimed existed [and did not spoliate]
would in fact have allowed [the defendant] to
adequately reconstruct the client file. He did
not.”30

A useful resource for lawyers analyzing the
issue of electronic discovery sanctions can
be found at the blog e-Discovery Team, writ-
ten and moderated by electronic discovery
scholar Ralph Losey.31 Losey’s blog offers a
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14. n True n False
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17. n True n False

18. n True n False
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20. n True n False

1. The intent of sanctions for spoliation is to punish the
offending party.

True.
False.

2. The judge who decided Pension Committee of the
University of Montreal Pension Plan v. Banc of America
Securities LLC wrote which other significant electronic
discovery decision?

A. Qualcomm v. Broadcom.
B. The Zubulake v. UBS Warburg LLC line of
cases.
C. William A. Gross Construction Associates, Inc.
v. American Manufacturers Mutual Insurance
Company.
D. Aguilar v. Immigration and Customs
Enforcement Division of the U.S. Department of
Homeland Security.

3. Under California law, sanctions for spoliation are
limited to monetary sanctions against a party and/or the
party’s attorney.

True.
False.

4. Federal courts apply a three-part test for determin-
ing whether a party is responsible for spoliation.

True.
False.

5. California Assembly Bill 5, the Electronic Discovery Act,
was codified in 2009.

True.
False.

6. The court in Pension Committee held that the failure
to issue a written litigation hold was grossly negligent.

True.
False.

7. The U.S. District Court for the Southern District of New
York decided Swofford v. Eslinger.

True.
False.

8. The judge in Rimkus Consulting Group v. Cammarata
applied a test based on reasonableness, proportionality,
and clearly established applicable standards.

True.
False.

9. The court of appeal in Williams v. Russ issued ter-
minating sanctions after determining that the plaintiff
had intentionally allowed material unfavorable to his
claims to be destroyed.

True.
False.

10. The Swofford court found that the evidence that was
the subject of the litigation—including guns, radios,
and uniforms—were appropriately preserved after the
plaintiff sent preservation requests to counsel.

True.
False.

11. What type of sanctions were imposed by the court
in Pension Committee as a result of the plaintiffs’ fail-

ures to correctly implement preservation procedures?
A. Monetary sanctions.
B. Adverse jury instructions.
C. Terminating sanctions.
D. A and C.

12. In Swofford, the sanctions included:
A. An award against the defendants for the
plaintiff’s fees and costs.
B. Monetary sanctions against the defendants’
in-house counsel.
C. Adverse inference instruction on lost e-mail.
D. All of the above.

13. In Scalera v. Electrograph Systems, Inc., the court
found that the duty to preserve arose when:

A. The plaintiff slipped and fell at work.
B. The plaintiff retained counsel.
C. The defendant received plaintiff’s counsel’s
demand letter.
D. The defendant received notice of the EEOC
charge.

14. Rimkus was issued this year, 2010.
True.
False.

15. A party moving for discovery sanctions in California
courts must show that the responding party destroyed
evidence having a substantial probability of damaging
the moving party’s ability to establish an essential ele-
ment of his or her claim or defense.

True.
False.

16. Lee Rosenthal is the author of the e-Discovery Team
blog.

True.
False.

17. In Qualcomm, outside counsel were personally
sanctioned for their failure to produce documents until
after trial.

True.
False.

18. Swofford included a 42 USC Section 1983 claim
against the sheriff.

True.
False.

19. The facts in Scalera included the erasure of the
human resources director’s hard drive following her
retirement.

True.
False.

20. Following Pension Committee, a party’s best prac-
tice is to issue written instructions for the preservation
of documents and electronically stored information
when the party anticipates litigation.

True.
False.
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holistic approach that is informed but not dri-
ven by case law. In an article posted on the
blog, William Hamilton presents an “E-
Discovery Sanctions Cube” demonstrating
how sanctions become increasingly likely as
a party or counsel progresses along a graph
of vertical and horizontal axes that repre-
sent willfulness, prejudice, and time.32 For
example, discovery errors that occur with a
low degree of willfulness but perhaps create
prejudice may be less likely to result in sanc-
tions than a more willful, equally prejudicial
mistake. As time to correct or remedy the
error before trial decreases, the likelihood of
sanctions also increases.

Hamilton’s analytical framework is useful
for considering Pension Committee and a
number of other decisions in the electronic dis-
covery arena, including the infamous
Qualcomm v. Broadcom33 series of decisions.
These are often referred to as “judicial frus-
tration” or “angry judge” cases. Without
regard to the exact legal factors in a partic-
ular jurisdiction, it is simple and reasonable
to look at a case and posit, “The longer you
wait, the worse the problem gets; the worse
the problem gets, the more prejudice to the
party; and if you compound the problem by
incompetence or inattention, you will offend
the court.” Under these circumstances, woe
betide the litigator.

Beyond Zubulake

The decisions in electronic discovery cases are
fact-intensive. Reading them requires a time
investment, but practitioners can derive prac-
tical benefits from the mistakes of others in
this area. The rulings apply critical judicial
hindsight to litigation decision processes (or
sometimes the lack of decisions).

Pension Committee34 involved parties
who were accused not of misconduct but
merely of carelessness. The case involved
claims by multiple investors of securities
fraud against a group of funds. Judge
Scheindlin found that numerous plaintiffs
had been aware of the likelihood of litigation
and yet failed to issue written litigation holds
or undertake practical steps to preserve doc-
uments. As a result of the plaintiffs’ failures
to correctly implement preservation proce-
dures, the court found that e-mail had actu-
ally been deleted and lost, and the circum-
stances warranted a finding that the lost
material would have been relevant. Ultimately
a number of plaintiffs were sanctioned for
spoliation in the form of an adverse jury
instruction.35

Judge Scheindlin took the opportunity to
outline standards for finding negligence, gross
negligence, and willfulness, as those terms
are used regarding spoliation of evidence.
Also, with respect to the actions of the plain-
tiffs, she discussed the type of conduct that

falls in each of these categories, both gener-
ally and specifically. The judge found that in
addition to the failure to issue written preser-
vation instructions, the processes that the
plaintiffs had followed to collect documents
were inconsistent and unreliable, often includ-
ing failure to identify and collect large
amounts of e-mail. Some of these failures
were a result of allowing the plaintiffs’ exec-
utives or employees to decide individually
what information might be relevant, and
some resulted from having the data collection
overseen by those with little knowledge of the
parties’ IT infrastructure or the steps neces-
sary for proper collection.

The basic lessons of Pension Committee
are first, when the party anticipates litigation,
the party should issue instructions—in writ-
ing—to preserve documents and ESI. Second,
those accountable for implementing the liti-
gation hold should have sufficient personal
knowledge of the technical processes to deter-
mine whether they are appropriate and are
actually likely to capture all relevant infor-
mation. Pension Committee’s explicit require-
ment that the litigation hold notice must be
in writing arguably changes the existing stan-
dard. However, the accountability require-
ment is not new. Instead, it simply restates
what litigators should already know. They
must understand the evidence—most specif-
ically, what it is, and where it resides.

Swofford v. Eslinger,36 a September 2009
decision from the Middle District of Florida,
is a decision in which the facts are straight-
forward, the language is blunt, and the take-
home message for attorneys is unambigu-
ous. If attorneys had not learned from
Zubulake and its progeny to date that coun-
sel is responsible for implementing and mon-
itoring effective preservation of evidence,
including specifically ESI, they cannot miss
that message in Swofford.

The court captures the time frame for ESI
preservation (or lack thereof) with precision.
The claim was a state law tort and 42 USC
Section 1983 action brought by Robert
Swofford against the sheriff of Seminole
County, Florida, and two individual deputies.
The deputies had shot Swofford multiple
times during the pursuit of an unrelated flee-
ing criminal suspect onto Swofford’s property.
The incident with Swofford and the deputies
occurred in April 2006. In August 2006 and
February 2007, Swofford’s counsel sent let-
ters to the sheriff’s office requesting that evi-
dence relating to the incident be preserved.
Both deputies permanently deleted e-mails
from their accounts between April 2006 and
April 2007. The laptop of one of the deputies
was erased in October 2007. Key physical evi-
dence—including the guns, radios, and uni-
forms the deputies wore during the incident—
were recycled, misplaced, or destroyed at

various times after the plaintiff sent the preser-
vation requests to counsel.

The court found that the steps taken by the
sheriff’s office to preserve documents were so
ineffective as to warrant a finding of deliberate
misconduct.37 The in-house counsel of the
sheriff’s office acknowledged receiving the
letter to preserve evidence, but admitted that
he had done nothing to see that evidence
was actually preserved other than send copies
of the letter to the sheriff and several high-
ranking officers within the sheriff’s office.
The two individual defendants never per-
sonally saw the request to preserve evidence,
although the court found they had received
notice through the in-house counsel and were
accountable for complying. The court cited
Zubulake and noted, “It is well established
that counsel may not simply distribute a sin-
gle written request to preserve evidence and
do nothing more.”38

The Swofford court granted the plain-
tiff’s motion for sanctions for bad faith spo-
liation, including the recycling of the deputies’
laptops and the deletion of e-mail. The order
also sanctioned the in-house counsel per-
sonally for not effectively implementing the
hold as well as issuing monetary sanctions in
the form of a fee award and an adverse infer-
ence instruction.

Swofford and Pension Committee are
cases in which the facts were complex and the
stakes were high. Moreover, those high stakes
were most likely apparent from the inception
of the case. Both Scalera v. Electrograph
Systems, Inc.39 and Estrada v. Delhi Com-
munity Center40 involved sanctions for spo-
liation of ESI in single-plaintiff employment
discrimination cases. Rimkus v. Cammarata,
a noncompetition case, falls somewhere in the
middle.

One of the common questions that arises
in discussions of electronic discovery is how
to manage its impact in smaller cases, includ-
ing those involving small business contracts,
collections, and single-plaintiff employment
claims. Practitioners should know that the
underlying ethical and process management
requirements in a small case are no different
than in a large case and should in some ways
be easier to address.

In Scalera, the plaintiff brought suit under
the Americans with Disabilities Act and New
York’s human rights law for claimed failures
to accommodate her chronic illness. She had
a fall on the job and filed a workers’ com-
pensation claim. Her employment ended, she
made an claim with the EEOC, and then she
brought suit. The decision addressed her
motion for sanctions for spoliation. The plain-
tiff alleged that the defendant had been neg-
ligent in not properly implementing a litiga-
tion hold and in failing to produce e-mail
communications that would have revealed
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the plaintiff’s requests for accommodation.
The defendant contended that various types
of ESI were unrecoverable,41 and the plain-
tiff requested an adverse inference instruction.

The court found that the employer’s deter-
mination of when the duty to preserve arose
was the right one. The defendant was on
notice when it received the EEOC notice,
not when the plaintiff fell or when she
retained a lawyer or sent a demand letter to
the landlord on a slip-and-fall injury.42 Thus,
because the EEOC charge was received after
the date the plaintiff’s hard drive and e-mails
were erased pursuant to the defendant’s poli-
cies, no duty to pre-
serve potential evi-
dence was breached.43

In contrast, the hard
drive of the director
of human resources
was erased following
her retirement, which
occurred over a month
after the defendant
received the plaintiff’s
EEOC charge. Thus,
the court found that
the defendant had
been negligent in fail-
ing to preserve those
documents, because
the obligation to pre-
serve already existed.

Given the influence
of Judge Scheindlin’s
rulings in this area, the
standard in Pension
Committee is likely to
be cited over the
Scalera analysis of cul-
pability and nonim-
position of sanctions.
However, the facts in
Scalera remain illus-
trative of common dis-
covery problems that crop up in smaller cases.
Much of the defendant’s initial response to lit-
igation appears to have been conducted in
house—probably because the claim was
straightforward, and keeping costs low was
a priority.

In-house counsel called a meeting to
instruct employees to preserve data but did
not circulate a formal litigation hold instruc-
tion. The company’s IT group began col-
lecting data from individuals designated by
counsel at the first meeting as sufficiently
important within the company. The key HR
executive’s computer was wiped and recycled.
(This is a common risk when a litigation
hold goes only to individuals with knowledge
of case-specific facts and not to institutional
custodians of information, such as manage-
ment for IT and HR.) Individual employees

had idiosyncratic ways of retaining e-mail
outside of the company’s backup system, and
the company did not account for this, claim-
ing that its HR records process provided for
all pertinent records, such as e-mail requests
for accommodation, to be printed out and
placed in individual personnel files. The plain-
tiff produced e-mails that had not been
printed and had not been produced by the
defendant.

The defendant escaped sanctions because
the court concluded that the lost data would
not have helped the plaintiff. But the fact
remains that the court found in this case that

the discovery response was negligent.
Estrada v. Delhi Community Center, an

unpublished 2009 court of appeal decision,
is an unusual case because the plaintiff
received terminating sanctions for electronic
discovery violations (as well as other dis-
covery problems). A close reading of the facts
indicates that plaintiff’s counsel was making
multiple inappropriate tactical decisions and
abusing the discovery process in more ways
than just those concerning the electronically
stored evidence. The electronic discovery
issue was the plaintiff’s conduct in taking
her personal computer to a repair shop and
having the operating system reinstalled dur-
ing the course of the litigation. It is not clear
how technically sophisticated she was per-
sonally (or how sophisticated her counsel
was), but the court held that the plaintiff

was informed about the reinstallation process
and aware that it would result in the deletion
of data.44 There was no question that the
plaintiff was on notice of the need to preserve
data, because her counsel was closely involved
in ongoing discovery, and the computer was
alleged to contain material relating to her
claims.

Guidance for Litigators

By the time a problem with the preserva-
tion of ESI comes to light, courts are left to
reconstruct decisions made months if not
years before, as in Pension Committee. The

body of law on spolia-
tion of ESI has now
evolved well enough
to be very useful for
litigators generally, if
not for the parties in
the already decided
sanctions decisions.

Pension Committee
has attracted volumi-
nous, detailed com-
mentary and analysis,
including discussions
on the standards of
care and whether the
decision mandates that
failure to issue a writ-
ten litigation hold is
negligence per se.
Pension Committee
does not address coun-
sel conduct separate
from that of the party,
but Swofford received
attention because it
addresses the part of
the Zubulake decisions
establishing that evi-
dence preservation is a
lawyer’s personal and
ethical responsibility,

separate from the obligation of his or her
litigant client. While Swofford involves no
written instruction to preserve documents
other than the request of the plaintiff’s coun-
sel, the activity in that case occurred when
Zubulake was a well-known and well-publi-
cized legal standard. Zubulake and Swofford
teach that a lawyer must have personal
knowledge of the measures taken to imple-
ment a litigation hold. The cases further
instruct that a party (and thus the party’s
lawyer) must conform to a specific standard
of conduct to ensure that documents do not
actually get deleted or disappear.

Attorneys are required to perform their
duties competently in the representation of
their clients.45 Competence includes the abil-
ity to advise clients about preservation—both
the timing of preservation obligations and
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the actual substance and process of preser-
vation, including the type of data and format
for collection, but also what kind of ESI is
likely to be inadvertently lost. Judges now
expect counsel to be competent in electronic
discovery. In admonishing counsel, a judge
stated, “Electronic discovery requires coop-
eration between opposing counsel and trans-
parency in all aspects of preservation and
production of ESI….It is time that the Bar—
even those lawyers who did not come of age
in the computer era—understand this.”46

Effective electronic discovery starts with
properly implemented preservation, including
the issuance of clear, practical, preservation
instructions. The duty to preserve is a dual
duty, falling on both counsel and parties.
Decisions like Swofford47 make it clear that
attorneys have an independent duty to pre-
serve information as well as a duty to ensure
that the client also does so. Failure to prop-
erly preserve electronic evidence is a breach
of an attorney’s professional obligations as
well as a breach of the attorney’s duty to
provide competent professional service to
the client. Counsel who breach their dual
duties place themselves and their clients at risk
for sanctions.

What Pension Committee requires for par-
ties regarding their conduct indirectly creates
more specific and detailed requirements for
counsel.48 In Pension Committee the absence
of a written litigation hold was part of the
problem.49 Most counsel will probably deduce
that they must issue a formal written com-
munication for a litigation hold. This is a pru-
dent default approach but, like all rules, proper
application depends mostly on lawyers having
a nuanced, context-sensitive understanding of
what the rule means. For example, if a client
is a very small entity with very few computers
(as were some of the sanctioned plaintiffs in
Pension Committee), counsel may question
whether it is really necessary to issue a written
preservation instruction. However, if the
employees in the small organization are not
tech savvy and have no understanding how to
prevent deletion of documents, counsel’s obli-
gations include the development of that under-
standing on the part of both counsel and client
employees  and instructing the client to make
a record of the necessary instruction and its
implementation.

By contrast, in a large and complex organ-
ization with a well-informed and sophisti-
cated IT staff, the client presumably is capa-
ble of implementing a litigation hold. Indeed,
the client may have an existing litigation hold
protocol and a written form for issuing the
holds. However, if the claim concerns sexual
harassment, for example, or stalking by an
executive or a technically sophisticated
employee with a high security clearance, issu-
ing a written litigation hold may be affirma-
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tively harmful because it may alert a signifi-
cant witness or codefendant to delete e-mail.
In that case, the best implementation of a
litigation hold strategy may include a direc-
tive from outside counsel to inside counsel
only, as well as a call for an immediate foren-
sic investigation documented solely in coun-
sel’s files.

It is easy to say that the cure for preser-
vation problems is to issue litigation holds
consistently and document the steps to imple-
ment them. However, these actions are only
part of counsel’s responsibility. The real solu-
tion is for practitioners to take the issuance
and implementation of litigation holds seri-
ously and treat the evidence preservation
process as an integral part of the litigation
response and investigation.

Early evidence assessment and preserva-
tion sets the stage for executing the rest of the
case correctly. Practitioners should be flexi-
ble and consider the possibility that litigation
may terminate early and not require a detailed
and prolonged investigation and collection of
data. Nevertheless, counsel’s preservation
model should prepare for a launch into the
full-scale collection of ESI.

Cases like Swofford critique (and impose
consequences for) the unexamined and mech-
anistic circulation of litigation holds. Most lit-
igators understand that at some point they
should acquaint themselves in detail with
witnesses and evidence. The requirement to
issue a litigation hold ensures that counsel will
do so sooner rather than later, because issu-
ing a litigation hold correctly requires coun-
sel to understand precisely where potential
evidence resides and how witnesses commu-
nicate with one another.

All litigators learn—or should learn—the
difference between, and the consequences of,
doing their jobs while fully engaged or prac-
tically asleep. The lesson of Pension
Committee may just be that simple.            n
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e-mail: sfranklin@cbiz.com. Web site: www.MHM-PC
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@wzwlw.com. Web site: www.wzwlw.com. Contact:
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able royalties and lost value of business, forensic
accounting, and fraud investigation. Types of cases
include: breach of contract, breach of fiduciary duty,
misrepresentation, business interruption, intellectual
property—patent, trademark, and copyright infringe-
ment, and trade secrets, unfair competition, business
dissolution, construction defects, delays and cost over-
runs, professional malpractice, fraud, personal injury,
wrongful termination, trusts and estates, and taxes. Mari-
tal dissolution forensic accounting involves cash flows,
tracing, support issues, separate/community property,
and valuations. Accounting and tax planningpreparation
services. Excellent communicators with extensive testi-
mony experience. See display ad on page 49.

ZIVETZ, SCHWARTZ & SALTSMAN, CPAS
11900 West Olympic Boulevard, Suite 650, Los Ange-
les, CA 90064-1046, (310) 826-1040, fax (310) 826-
1065. Web site: www.zsscpa.com. Contact Lester J.
Schwartz, CPA, DABFE, DABFA, Michael D. Salts-
man, CPA, MBA, David Bass, CPA, David Dichner,

CPA, ABV, CVA, or Sandy Green, CPA. Accounting
experts in forensic accounting, tax issues, business val-
uations, and appraisals, marital dissolutions, eminent
domain, insurance losses, business interruption, good-
will, economic analysis, investigative auditing, loss of
earning, commercial damages, and lost profits. Expert
witness testimony preparation, and settlement negotia-
tions and consultations. See display ad on page 55.

CIVIL INVESTIGATION

BOYKOFF INVESTIGATIONS
14401 Sylvan Street, Van Nuys, CA 91401, (818) 
718-8000, fax (818) 718-8031, e-mail: david
@boykoffinvestigations.com. Web site: www
.boykoffinvestigations.com. Contact David Boykoff.
Boykoff Investigations is a full-service investigation
agency, with over 30 years of experience. We are a
results oriented company, with an emphasis on accura-
cy. We provide full or partial asset investigations, skip
traces, surveillance, process service, and all phases of
civil and criminal investigations. David Boykoff has been
qualified by the Los Angeles Superior court as a mitiga-
tion specialist, in capital cases. He is the cofounder and
past President of California’s premier PI association,
P.I.C.A.. Call for a free consultation. See display ad on
page 51.

HERMANN & HERMANN INVESTIGATION
AGENCY
P.O. Box 398, Tujunga, CA 91043, (818) 352-6274, 
fax (818) 352-1273, e-mail: HandHinvestigators@gmail
.com. Contact Mitch Hermann. Professional and
highly personalized investigations in English and Span-
ish—limited Armenian—throughout Los Angeles and
Southern California counties; relocate witnesses, obtain
detailed statements, full backgrounds, assets and public
records, serve process, jury polls, complex corporate,
and fraud inquiries. When you really need it fast and
expert call us.

STEIN INVESTIGATION AGENCY
2702 Media Center Drive, Los Angeles, CA 90065 (323)

275-2170, e-mail: mherman@steininvestigations.com.
Contact Mitch Hermann. We are California Licensed
Investigators (PI 20833). Since 1946 we have been
doing defense investigations on complex civil matters.
We do multilingual witness relocations, interviews and
statements, surveillance, service of process, back-
ground investigations, assets research, and jury polls.
We are prompt, thorough, and persistent. We have
good contacts worldwide. See display ad on page 53.

COMPUTER FORENSICS

FULCRUM INQUIRY
888 South Figueroa Street, Suite 2000, Los Angeles,
CA 90017, (213) 787-4100, fax (213) 891-1300, e-mail:
dnolte@fulcrum.com. Web site: www.fulcrum.com.
Contact David Nolte. Our professionals are experi-
enced CPAs, MBAs, ASAs, CFAs, affiliated professors,
and industry specialists. Our analysis and research com-
bined with unique presentation techniques have resulted
in an unequaled record of successful court cases and
client recoveries. Our expertise encompasses damages
analysis, lost profit studies, business and intangible
asset valuations, appraisals, fraud investigations, trou-
bled company consultation, statistics, forensic econom-
ic analysis, royalty audits, strategic and market assess-
ments, computer forensics, electronic discovery, and
analysis of computerized data. Degrees/licenses: CPAs,
CFAs, ASAs, PhDs and MBAs in accounting, finance,
economics, and related subjects. See display ad on
page 2. 

SETEC INVESTIGATIONS
8391 Beverly Boulevard, Suite 167, Los Angeles, CA
90048, (800) 748-5440, fax (323) 939-5481, e-mail:
tstefan@setecinvestigations.com. Web site: www
.setecinvestigations.com. Contact Todd Stefan. Setec
Investigations offers unparalleled expertise in computer
forensics and enterprise investigations providing person-
alized, case-specific forensic analysis and litigation sup-
port services for law firms and corporations. Setec
Investigations possesses the necessary combination of
technical expertise, understanding of the legal system,
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A  FULL SERVICE 
INVESTIGATIVE FIRM
LICENSED AND INSURED 
IN THE STATE OF
CALIFORNIA

FOR MORE THAN 10 YEARS, we have been providing a broad range of high quality investigative services to a wide range of

clients as private individuals, small businesses, law firms, insurance companies, corporations, V.I.P.'s and celebrities

throughout the State of California.  

If you need surveillance to determine if your spouse is cheating, or you need surveillance to determine who it is that is

stealing from your business, we can help. If you need a background investigation for the formation of a new corporation,

negotiating a lease or contract, litigating a breach of contract, applying for a trademark or for a misrepresentation case,

we will act on your behalf, aggressively and competently, to get your business the results it needs for future success, we

at Dspy Investigations are "Your PI Connection".

Dspy Investigations  HH David S. Perez CA PI-23043

Dspy Investigations
Professional Investigative Services

TEL 323.974.3208   |   FAX 323.227.5495 |   lacode5@sbcglobal.net  |   www.dspyinvestigations.com

5280 EAST BEVERLY BLVD, SUITE C-105, LOS ANGELES, CA 90022

http://www.dspyinvestigations.com


and specialized tools and processes enabling the dis-
covery, collection, investigation, and production of elec-
tronic information for investigating and handling comput-
er-related crimes or misuse. Our expertise includes
computer forensics, electronic discovery, litigation sup-
port, and expert witness testimony.

CONSTRUCTION INVESTIGATIONS

COOK CONSTRUCTION COMPANY
7131 Owensmouth Avenue, Canoga Park, CA 91303,
(818) 438-4535, fax (818) 595-0028, e-mail:
scook16121@aol.com. Contact Stephen Cook. Forty
years of construction experience. Specialties: lawsuit
preparation/residential construction, single and multi-
family, hillsides, foundations, concrete floors, retaining
walls, waterproofing, water damages, roofing, vibrabra-
tion trespass, carpentry/rough framing, tile, stone, mate-
rials/costs, and building codes. Civil experience: con-
struction defect cases for insurance companies and
attorneys since 1992. See display ad on this page.

DLR GROUP WWCOT ARCHITECTS
3130 Wilshire Boulevard, 6th Floor, Santa Monica, 
CA 90403-2349, (310) 828-0040, fax (310) 828-7490,
e-mail: dvlahos@dlrgroup.com. Web site: www.dlrgroup
.com. Contact Dean J. Vlahos, FAIA. Construction
defect investigation and analysis, water intrusion analy-
sis, mold-related building envelope assessment, profes-
sional practice and standard of care, design, and expert
testimony. Service area: California, Arizona, Washington,
Oregon, Utah, Hawaii, Nevada, Alaska, Alabama, Texas
and Florida.

DONLEY CONSTRUCTION CONSULTANTS
1099 D Street, Suite 207, San Rafael, CA 94901,
(415) 456-9242, fax (415) 456-9365, Web site: www
.donleycc.com. Contact John Donley. Objective con-
sulting on construction disputes. Settle your construc-
tion disputes with the benefit of our technical expertise
and objective eye. Our construction consulting services
include: defect, delay and cost overrun, claims analysis
and management for plaintiff or defense counsel, techni-
cal reports and exhibits, construction document man-
agement, expert witness testimony, commercial con-
struction claims. We typically consult on projects that
are $100 to $50 million, new construction or remodels,
commercial buildings or multifamily residences, schools,
hospitals or public agencies. Donley Construction Con-
sultants offer you flexible services for investigation,
analysis and preparation for settlement or court. We
build a customized team from our network of profes-
sionals so you can access and budget for only the
resources necessary to your case.

FORENSISGROUP®
THE EXPERT OF EXPERTSSM

3452 East Foothill Boulevard, Suite 1160, Pasadena, CA
91107, (800) 555-5422, (626) 795-5000, fax (626) 795-
1950, e-mail: experts@forensisgroup.com. Web site:
www.forensisgroup.com. Contact Mercy Steenwyk.
Thousands of our clients have gained the technical
advantage and the competitive edge in their cases from
our resource group of high-quality experts in construc-
tion, medical, engineering, product liability, safety, envi-
ronmental, accident reconstruction, automotive, failure
analysis, fires, explosions, slip and fall, real estate, eco-
nomics, appraisal, employment, computers, and other
technical and scientific disciplines. We provide you with
a select group of high-quality experts as expeditiously as
possible. Unsurpassed recruitment standards. Excellent
client service. See display ad on page 47.

R & J ENTERPRISES
1319 Palisades Drive, Pacific Palisades, CA 90272,
(800) 425-6767, fax (310) 459-9753, e-mail: drmbldr
@verizon.net. Contact Ralph Miller. Specialties: A
construction services company specializing in design/
construction defects that require detailed inspection,
forensic investigation, repair methods and cost analysis.
Thirty-five years of experience in design, construction
and construction management. AAA & CSLB Arbitrator
in construction disputes. Expert witness in plaintiff/
defense work covering standards of care for residential
and commercial construction defect losses for over 15
years. Experience includes deposition/arbitration/media-
tion/trial litigation support. American Disabilities Act
(ADA) consultant. See display ad on page 51.
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SPECIALTIES: 
Lawsuit Preparation/Residential
Construction, Single and Multi-family,
Hillside Construction, Foundations,
Vibration Trespass, Concrete, Floors, Tile,
Stone, Retaining Walls, Waterproofing,
Water Damages, Roofing, Sheet Metal,
Carpentry/Rough Framing, Stairs,
Materials/Costs, Building Codes,
Construction Contracts. 

CIVIL EXPERIENCE: 
Construction defect cases for insurance
companies and attorneys since 1992

COOK
CONSTRUCTION COMPANY

STEPHEN M. COOK
California Contractors License B431852
Nevada Contractors License B0070588

Graduate study in Construction
L.A. Business College, 1972

Tel: 818-438-4535 Fax: 818-595-0028
Email: scook16121@aol.com

7131 Owensmouth Avenue, Canoga Park, CA 91303 

– EXPERT WITNESS –
CONSTRUCTION

41 YEARS 
CONSTRUCTION EXPERIENCE

THE BEST LEGAL MINDS 
IN THE COUNTRY 

TALK TO US

• Bio-Medical/Orthopedic Implants
• Plumbing/Piping/ABS Failures
• Complete In-House Laboratory

Testing & Analysis Facilities
• Expert Witnesses/Jury Verdicts
• Licensed Professional Engineers

Contact:  Dr. Naresh Kar, Fellow ASM, Fellow ACFE
Dr. Ramesh Kar, Fellow ASM, Fellow ACFE

ADVANCED MATERIALS, INC.
Testing & Research Labs

2528 W. Woodland Drive
Anaheim, CA 92801

n TEL: (714)527-7100
n FAX: (714)527-7169

n www.karslab.com n email: kars@karslab.com

• Metallurgical Failures
• Corrosion & Welding Failures
• Glass & Ceramic Failures
• Chairs / Ladders / Tires
• Automobile/Aerospace/

Accidents

2 Litigation support
2 Expert witness
2 Forensic accountants
2 Family law matters
2 Business valuations
2 Loss of earnings
2 Damages

When you need more than just
numbers... you can count on us...

Contact Michael Krycler
PHONE (818) 995-1040

FAX (818) 995-4124
E-MAIL MIKE@KETW.COM

VISIT US @ www.KETW.COM

15303 VENTURA BOULEVARD, SUITE 1040
SHERMAN OAKS, CALIFORNIA 91403

http://www.ketw.com
http://www.karslab.com


URS
915 Wilshire Boulevard, Suite 800, Los Angeles, CA
90017, (213) 996-2549, fax (213) 996-2521, e-mail:
matthew-lankenau@urscorp.com. Expert witness for
entitlement, causation damages on design, construc-
tion, and geotechnical environmental disputes. Experi-
enced in all types of construction projects. See display
ad on page 55.

CORPORATE INVESTIGATIONS

FULCRUM INQUIRY
888 South Figueroa Street, Suite 2000, Los Angeles,
CA 90017, (213) 787-4100, fax (213) 891-1300, e-mail:
dnolte@fulcrum.com. Web site: www.fulcrum.com.
Contact David Nolte. Our professionals are experi-
enced CPAs, MBAs, ASAs, CFAs, affiliated professors,
and industry specialists. Our analysis and research com-
bined with unique presentation techniques have resulted
in an unequaled record of successful court cases and
client recoveries. Our expertise encompasses damages
analysis, lost profit studies, business and intangible
asset valuations, appraisals, fraud investigations, trou-
bled company consultation, statistics, forensic econom-
ic analysis, royalty audits, strategic and market assess-
ments, computer forensics, electronic discovery, and
analysis of computerized data. Degrees/licenses: CPAs,
CFAs, ASAs, PhDs and MBAs in accounting, finance,
economics, and related subjects. See display ad on
page 2. 

PCG CONSULTANTS
915 Wilshire Boulevard, Suite 1920, Los Angeles, CA
90017, (213) 629-9211, fax (213) 629-8826, e-mail:
info@pcgci.com. Web site: www.pcgci.com. Contact
Ted Phelps or D. Y. Jones. Since 1982, PCG Consul-
tants has provided our clients with results-oriented,
cost-effective solutions in the areas of forensic account-
ing, investigations, valuations, and receiverships. Our
promise of VIP treatment—value, integrity, professional-
ism—is central to our success. The consultants at PCG
have a broad range of industry experience and are cre-
dentialed as CPAs, CFEs, CFF, PCIs, MBAs, and CMAs.
Each engagement is managed by a senior staff mem-
ber, ensuring that every client receives the personal ser-
vice and frequent communication PCG is known for.
See display ad on page 53.

THREAT MANAGEMENT AND PROTECTION, INC.
P.O. Box 5640, Huntington Beach, CA 92615, (888)
926-8110, fax (888) 677-4407, e-mail: rjk@tmapnet.net.
Web site: www.threatprotect.com. Contact R. J.
Kirschner. Threat Management and Protection, Inc.
(TMAP) is the professional law firm’s partner for security
and investigative related challenges. From general and
specialized investigation and workplace violence preven-
tion and response to background investigation, execu-
tive protection and special events to due diligence and
matters of a discreet nature, TMAP is your key to corpo-
rate security and investigative needs. TMAP is licensed
in Arizona: 1003762, 1581922; California: PI 21748,
PPO 14052; Florida: A 2300252, B 2300151; Indiana:
PI 20700100, SG 20700047; Oregon: 33606, 0560;
New Mexico: 1960; Nevada: 1508, 1508A; Texas:
C15367; Utah: P101282. Authorized to Practice in Col-
orado, with strategic partners worldwide.

THE SPECIAL AGENT GROUP LLC 
2901 West Pacific Coast Highway, Suite 200, Newport
Beach, CA 92663, (213) 216-3613, fax (714) 998-2699,
e-mail: rwarren@TheSpecialAgentGroup.com. Web site:
www.TheSpecialAgentGroup.com. Contact Robert
Warren, Certified Fraud Examiner, Managing Director.
The Special Agent Group is a full service licensed and
insured Private Investigation firm, CAPI License #26078.
Agents served in the IRS, FBI, and LAPD for over 25
years. We are experienced in litigation, fraud, employee
misconduct, forensic accounting, embezzlements,
backgrounds, and criminal defense. Agents can find wit-
nesses and assets anywhere in the US within 48 hours.
We have expert witnesses in IRS controversies, money
laundering, fraud, and law enforcement matters.

CORPORATE SECURITY

THREAT MANAGEMENT AND PROTECTION, INC.
P.O. Box 5640, Huntington Beach, CA 92615, (888)
926-8110, fax (888) 677-4407, e-mail: rjk@tmapnet.net.
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CORPORATE & CRIMINAL LAW • WORKER’S COMPENSATION • CORPORATE & DOMESTIC
SURVEILLANCE • MISSING PERSONS • ON SITE POLYGRAPH TESTING SERVICES

INVESTIGATIVE 
SERVICES

MURILLO & ASSOCIATES PROFESSIONAL INVESTIGATIONS
LARRY MURILLO, PRINCIPAL – PI #12422

TEL 310.860.7491 / TOLL FREE 888.661.2359 / FAX 310.601.7554
EMAIL larry@murilloandassociates.com • www.murilloandassociates.com

— Se Habla Español —

468 NORTH CAMDEN DRIVE, SUITE #200, BEVERLY HILLS, CALIFORNIA 90210

Licensed in the State of
California for 25 Years

For More Information Call 213-617-7775
Or visit us on the web at www.hmlinc.com

Business litigation is increasingly complex. That is why we believe valuation
issues must be addressed with the same meticulous care
as legal issues. Analysis must be clear. Opinions must be
defensible. Expert testimony must be thorough and
articulate. HML has extensive trial experience and can
provide legal counsel with a powerful resource for expert
testimony and litigation support.

ConfidenceAtThe Courthouse.

BUSINESS VALUATION • LOSS OF GOODWILL • ECONOMIC DAMAGES • LOST PROFITS

http://www.forensisgroup.com
http://www.murilloandassociates.com
http://www.hmlinc.com


Web site: www.threatprotect.com. Contact R. J.
Kirschner. Threat Management and Protection, Inc.
(TMAP) is the professional law firm’s partner for security
and investigative related challenges. From general and
specialized investigation and workplace violence preven-
tion and response to background investigation, execu-
tive protection and special events to due diligence and
matters of a discreet nature, TMAP is your key to corpo-
rate security and investigative needs. TMAP is licensed
in Arizona: 1003762, 1581922; California: PI 21748,
PPO 14052; Florida: A 2300252, B 2300151; Indiana:
PI 20700100, SG 20700047; Oregon: 33606, 0560’
New Mexico: 1960; Nevada: 1508, 1508A; Texas:
C15367; Utah: P101282. Authorized to Practice in Col-
orado, with strategic partners worldwide. 

CORROSION

KARS ADVANCED MATERIALS, INC.
Testing and Research Labs, 2528 West Woodland
Drive, Anaheim, CA 92801-2636, (714) 527-7100, fax
(714) 527-7169, e-mail: kars@karslab.com. Web site:
www.karslab.com. Contact Drs. Ramesh J. Kar or
Naresh J. Kar. Southern California’s premier materi-
als/mechanical/metallurgical/structural/forensics labora-
tory. Registered professional engineers with 20-plus
years in metallurgical/forensic/structural failure analysis.
Experienced with automotive, bicycles, tires, fire, paint,
plumbing, corrosion, and structural failures. We work on
both plaintiff and defendant cases. Complete in-house
capabilities for tests. Extensive deposition and court-
room experience (civil and criminal investigations). Princi-
pals are fellows of American Society for Metals and
board-certified diplomates, American Board of Forensic
Examiners. See display ad on page 46.

DENTISTRY

PARVIZ AZAR-MEHR, DMD
Prothodontist, Professor of Clinical Dentistry, USC
10921 Wilshire Boulevard, Suite 501, Los Angeles, CA
90024, (310) 443-3030, fax (310) 443-5660. Web site:
www.azarmehr.com. Contact Parviz Azar-Mehr.
Professor of Clinical Dentistry USC; more than 25 years
experience, experienced expert witness; member of
numerous dental organizations including American Col-
lege of Prosthodontics. More than 30 publications in
professional journals; 100+ cases: Expert witness and
court appearances. Dental malpractice and disorders of
TMJ. Complimentary preliminary case evaluations.
Degrees/licenses: Advanced prosthodontics, USC,
DMD, NYU and University of Michigan.

DOGS

JILL KESSLER
341 North Grenola Street, Pacific Palisades, CA 90272,
(310) 573-9615, fax (310) 573-1304, e-mail: jillkessler
@mac.com. Web site: www.jillkessler.com. Opinion,
consultation, reports, evaluations in dog aggression,
dog behaviors, training, showing, breed tendencies, res-
cued dogs, and dog bites. Specializing in Rottweilers
and pit-bull type dogs. See display ad on page 55.

ECONOMIC DAMAGES

COHEN MISKEI & MOWREY LLP
15303 Ventura Boulevard, Suite 1150, Sherman Oaks,
CA 91403, (818) 986-5070, fax (818) 986-5034, e-mail:
cmm@cmmcpas.com. Web site: www.cmmcpas.com.
Consultants who provide extensive experience, litigation
support and expert testimony regarding: forensic
accounting, fraud investigations, economic damages,
business valuation, family law, and bankruptcy and reor-
ganization. Degrees/license: CPAs, CFEs, and MBAs.
See display ad on page 51.

ECON ONE RESEARCH, INC.
601 West Fifth Street, 5th Floor, Los Angeles, CA
90071, (213) 624-9600, fax (213) 624-6994, e-mail:
lskylar@econone.com. Web site: www.econone.com.
Contact Lisa Skylar. Econ One provides economic
research, consulting and expert testimony in many areas,
including: antitrust, intellectual property and patent
infringement, contract disputes, damages analysis/calcu-
lations, employment issues, and unfair competition. We
offer in-house expertise in applied economic theory,

econometrics, statistics, and years of experience suc-
cessfully dealing with the specific demands of the litigation
process. Econ One experts have testified in state and fed-
eral courts; administrative, legislative and regulatory agen-
cies, and in arbitrations and mediations. We understand
the need for clear, accurate, persuasive answers to com-
plex problems. See display ad on page 44.

MAYER HOFFMAN MCCANN P.C.
10474 Santa Monica Boulevard, Suite 200, Los Ange-
les, CA 90025, (310) 268-2002, fax (310) 268-2001, 
e-mail: sfranklin@cbiz.com. Web site: www.MHM-PC
.com. Contact Steve Franklin. Experienced profes-
sionals providing forensic accounting services in fraud
investigations, marital dissolutions, corporate/partner-
ship/LLC dissolutions, economic damages, loss of earn-
ings, malpractice defense, expert witness testimony,
and business valuations. Experts include CPA, CFF,
CFP, CFE, ABV, JD. 

WHITE, ZUCKERMAN, WARSAVSKY, LUNA,
WOLF & HUNT
14455 Ventura Blvd., Suite 300, Sherman Oaks, CA
91423, 363 San Miguel Drive, Suite 130, Newport
Beach, CA 92660, (818) 981-4226, (949) 219-9316,
fax: (818) 981-4278, (949) 219-9095, e-mail: expert
@wzwlw.com. Web site: www.wzwlw.com. Contact:
Barbara Luna, Bill Wolf or Drew Hunt. Expert wit-
nesses and litigation consultants for complex litigation
involving analyses of lost profits, lost earnings, reason-
able royalties and lost value of business, forensic
accounting, and fraud investigation. Types of cases
include: breach of contract, breach of fiduciary duty,
misrepresentation, business interruption, intellectual
property—patent, trademark, and copyright infringe-
ment, and trade secrets, unfair competition, business
dissolution, construction defects, delays and cost over-
runs, professional malpractice, fraud, personal injury,
wrongful termination, trusts and estates, and taxes.
Marital dissolution forensic accounting involves cash
flows, tracing, support issues, separate/community
property, and valuations. Accounting and tax planning/
preparation services. Excellent communicators with
extensive testimony experience. See display ad on
page 49.

ZIVETZ, SCHWARTZ & SALTSMAN, CPAS
11900 West Olympic Boulevard, Suite 650, Los Ange-
les, CA 90064-1046, (310) 826-1040, fax (310) 826-
1065. Web site: www.zsscpa.com. Contact Lester J.
Schwartz, CPA, DABFE, DABFA, Michael D. Salts-
man, CPA, MBA, David Bass, CPA, David Dichner,
CPA, ABV, CVA, or Sandy Green, CPA. Accounting
experts in forensic accounting, tax issues, business val-
uations, and appraisals, marital dissolutions, eminent
domain, insurance losses, business interruption, good-
will, economic analysis, investigative auditing, loss of
earning, commercial damages, and lost profits. Expert
witness testimony preparation, and settlement negotia-
tions and consultations. See display ad on page 55.

ELECTRONIC EVIDENCE/DATA
RECOVERY

FULCRUM INQUIRY
888 South Figueroa Street, Suite 2000, Los Angeles,
CA 90017, (213) 787-4100, fax (213) 891-1300, e-mail:
dnolte@fulcrum.com. Web site: www.fulcrum.com.
Contact David Nolte. Our professionals are experi-
enced CPAs, MBAs, ASAs, CFAs, affiliated professors,
and industry specialists. Our analysis and research com-
bined with unique presentation techniques have resulted
in an unequaled record of successful court cases and
client recoveries. Our expertise encompasses damages
analysis, lost profit studies, business and intangible
asset valuations, appraisals, fraud investigations, trou-
bled company consultation, statistics, forensic econom-
ic analysis, royalty audits, strategic and market assess-
ments, computer forensics, electronic discovery, and
analysis of computerized data. Degrees/licenses: CPAs,
CFAs, ASAs, PhDs and MBAs in accounting, finance,
economics, and related subjects. See display ad on
page 2.

SETEC INVESTIGATIONS
8391 Beverly Boulevard, Suite 167, Los Angeles, CA
90048, (800) 748-5440, fax (323) 939-5481, e-mail:
tstefan@setecinvestigations.com. Web site: www

.setecinvestigations.com. Contact Todd Stefan. Setec
Investigations offers unparalleled expertise in computer
forensics and enterprise investigations providing person-
alized, case-specific forensic analysis and litigation sup-
port services for law firms and corporations. Setec
Investigations possesses the necessary combination of
technical expertise, understanding of the legal system,
and specialized tools and processes enabling the dis-
covery, collection, investigation, and production of elec-
tronic information for investigating and handling comput-
er-related crimes or misuse. Our expertise includes
computer forensics, electronic discovery, litigation sup-
port, and expert witness testimony.

EMPLOYMENT

FULCRUM INQUIRY
888 South Figueroa Street, Suite 2000, Los Angeles,
CA 90017, (213) 787-4100, fax (213) 891-1300, e-mail:
dnolte@fulcrum.com. Web site: www.fulcrum.com.
Contact David Nolte. Our professionals are experi-
enced CPAs, MBAs, ASAs, CFAs, affiliated professors,
and industry specialists. Our analysis and research com-
bined with unique presentation techniques have resulted
in an unequaled record of successful court cases and
client recoveries. Our expertise encompasses damages
analysis, lost profit studies, business and intangible
asset valuations, appraisals, fraud investigations, trou-
bled company consultation, statistics, forensic econom-
ic analysis, royalty audits, strategic and market assess-
ments, computer forensics, electronic discovery, and
analysis of computerized data. Degrees/licenses: CPAs,
CFAs, ASAs, PhDs and MBAs in accounting, finance,
economics, and related subjects. See display ad on
page 2.

PCG CONSULTANTS
915 Wilshire Boulevard, Suite 1920, Los Angeles, CA
90017, (213) 629-9211, fax (213) 629-8826, e-mail:
info@pcgci.com. Web site: www.pcgci.com. Contact
Ted Phelps or D. Y. Jones. Since 1982, PCG Consul-
tants has provided our clients with results-oriented,
cost-effective solutions in the areas of forensic account-
ing, investigations, valuations, and receiverships. Our
promise of VIP treatment—value, integrity, professional-
ism—is central to our success. The consultants at PCG
have a broad range of industry experience and are cre-
dentialed as CPAs, CFEs, CFF, PCIs, MBAs, and CMAs.
Each engagement is managed by a senior staff mem-
ber, ensuring that every client receives the personal ser-
vice and frequent communication PCG is known for.
See display ad on page 53.

SPEER ASSOCIATES
555 West Montgomery Street, Suite 1650, San 
Francisco, CA 94111, (415) 283-4888, fax (415) 283-
4804, e-mail: contact@workplacelaw.com Web site:
www.workplacelaw.com Contact Rebecca A. Speer,
Esq. We are highly experienced attorneys who conduct
expert investigations regarding all forms of employment-
related complaints, including discrimination, retaliation,
harassment, abusive management, ethical breaches,
threats and violence, and inappropriate behavior gener-
ally. Extensive legal and investigative experience working
with Fortune 500 companies, as well as mid-size and
smaller employers. We provide related expert witness
services and training. Have testified and spoken exten-
sively regarding investigations and related employee-
relations topics. Complete information can be found at
www.workplacelaw.com

EMPLOYMENT/WAGE EARNING
CAPACITY

CALIFORNIA CAREER SERVICES
6024 Wilshire Boulevard, Los Angeles, CA 90036, (323)
933-2900, fax (323) 933-9929, e-mail: swmcareer@aol
.com. Web site: www.californiacareerservices.com.
Contact Susan W. Miller, MA., Career counselor,
vocational expert vocational examinations, labor market
research, and testimony on employability and earning
capacity, as well as educational options. Specializing in
divorce and wrongful termination cases.

ECON ONE RESEARCH, INC.
601 West Fifth Street, 5th Floor, Los Angeles, CA
90071, (213) 624-9600, fax (213) 624-6994, e-mail:
lskylar@econone.com. Web site: www.econone.com.
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www.wzwlw.com  expert@wzwlw.com

Expert witnesses and litigation consultants for complex litigation 

involving analyses of lost profits, lost earnings and lost value of 

business, forensic accounting and fraud investigation  

Other areas include marital dissolution, accounting and tax  

Excellent communicators with extensive testimony experience  

Offices in Los Angeles, Orange County and Santa Barbara

Call us today. With our litigation consulting, extensive experience and
expert testimony, you can focus your efforts where they are needed most.

Los Angeles Office

818-981-4226

Orange County Office

949-219-9816

Santa Barbara Office

805-648-4088

http://www.wzwlw.com


Contact Lisa Skylar. Econ One provides economic
research, consulting and expert testimony in many areas,
including: antitrust, intellectual property and patent
infringement, contract disputes, damages analysis/calcu-
lations, employment issues, and unfair competition. We
offer in-house expertise in applied economic theory,
econometrics, statistics, and years of experience suc-
cessfully dealing with the specific demands of the litigation
process. Econ One experts have testified in state and fed-
eral courts; administrative, legislative and regulatory agen-
cies, and in arbitrations and mediations. We understand
the need for clear, accurate, persuasive answers to com-
plex problems. See display ad on page 44.

ENGINEER/TRAFFIC

WILLIAM KUNZMAN, PE
1111 Town and Country #34, Orange, CA 92868,
(714) 973-8383, fax (714) 973-8821, e-mail: mail
@traffic-engineer.com. Web site: www.traffic-engineer
.com. Contact William Kunzman, PE. Traffic expert
witness since 1979, both defense and plaintiff. Auto,
pedestrian, bicycle, and motorcycle accidents. Largest
verdict: $10,300,000 in pedestrian accident case
against Los Angeles Unified School District. Largest set-
tlement: $2,000,000 solo vehicle accident case against
Caltrans. Before becoming expert witnesses, employed
by Los Angeles County Road Department, Riverside
County Road Department, City of Irvine, and Federal
Highway Administration. Knowledge of governmental
agency procedures, design, geometrics, signs, traffic
controls, maintenance, and pedestrian protection barri-
ers. Hundreds of cases. Undergraduate work—UCLA;
graduate work—Yale University.

ENGINEERING

EXPONENT
5401 McConnell Avenue, Los Angeles, CA 90066, (310)
754-2700, fax (310) 754-2799, e-mail: reza@exponent
.com. Web site: www.exponent.com. Contact Ali
Reza. Fires and explosions, metallurgy and mechanical
engineering, structural and geotechnical, accident
reconstruction and analysis human factors, automotive
standard of care, toxicology and human health, biome-
chanics, electrical and semiconductors aviation, materi-
als science, HVAC, energy consulting, construction
defect and scheduling. 

FORENSISGROUP®
THE EXPERT OF EXPERTSSM 
3452 East Foothill Boulevard, Suite 1160, Pasadena, CA
91107, (800) 555-5422, (626) 795-5000, fax (626) 795-
1950, e-mail: experts@forensisgroup.com. Web site:
www.forensisgroup.com. Contact Mercy Steen-
wyk. Thousands of our clients have gained the technical
advantage and the competitive edge in their cases from
our resource group of high-quality experts in construc-
tion, medical, engineering, product liability, safety, envi-
ronmental, accident reconstruction, automotive, failure
analysis, fires, explosions, slip and fall, real estate, eco-
nomics, appraisal, employment, computers, and other
technical and scientific disciplines. We provide you with
a select group of high-quality experts as expeditiously as
possible. Unsurpassed recruitment standards. Excellent
client service. See display ad on page 47.

ENGINEERING/GEOTECHNICAL

COTTON, SHIRES AND ASSOCIATES, INC.
330 Village Lane, Los Gatos, CA 95030-7218, (408)
354-5542, fax (408) 354-1852, 550 St. Charles Drive,
Suite 108, Thousand Oaks, CA 91360-3995, (805) 497-
7999, fax (805) 497-7933 e-mail: cottonshires@me
.com. Web site: www.cottonshires.com. Contact
Patrick O. Shires. Full-service geotechnical engineering
consulting firm specializing in investigation, design, arbi-
tration, and expert witness testimony with offices in Los
Gatos, San Andreas, and Thousand Oaks, California.
Earth movement (settlement, soil creep, landslides, tun-
neling and expansive soil), foundation distress (move-
ment and cracking of structures) drainage and grading
(seeping slabs and ponding water in crawlspace), pave-
ment and slabs (cracking and separating), retaining walls
(movement, cracking and failures), pipelines, flooding
and hydrology, design and construction deficiencies,
expert testimony at over 75 trials (municipal, superior

and federal); 100+ depositions; 250+ settlement confer-
ences in southern and northern California and Hawaii.

ENVIRONMENTAL

PACIFIC HEALTH AND SAFETY CONSULTING,
INC.
2192 Martin, Suite 230, Irvine, CA 92612, (949) 253-
4065, e-mail: kristen.sarley@phsc-web.com. Web site:
www.phsc-web.com. Contact Tim Morrison. Provid-
ing quality consultation and expert witness for mold,
bacteria, lead, and asbestos. Certified training for health
and safety, OSHA, and AQMD regulations. See display
ad on page 56.

FAILURE ANALYSIS

KARS ADVANCED MATERIALS, INC.
Testing and Research Labs, 2528 West Woodland
Drive, Anaheim, CA 92801-2636, (714) 527-7100, fax
(714) 527-7169, e-mail: kars@karslab.com. Web site:
www.karslab.com. Contact Drs. Ramesh J. Kar or
Naresh J. Kar. Southern California’s premier materi-
als/mechanical/metallurgical/structural/forensics labora-
tory. Registered professional engineers with 20-plus
years in metallurgical/forensic/structural failure analysis.
Experienced with automotive, bicycles, tires, fire, paint,
plumbing, corrosion, and structural failures. We work on
both plaintiff and defendant cases. Complete in-house
capabilities for tests. Extensive deposition and court-
room experience (civil and criminal investigations). Princi-
pals are fellows of American Society for Metals and
board-certified diplomates, American Board of Forensic
Examiners. See display ad on page 46.

FAMILY LAW

BRIAN LEWIS & COMPANY
10900 Wilshire Boulevard, Suite 610, Los Angeles, CA
90024, (310) 475-5676, fax (310) 475-5268, e-mail:
brian@brianlewiscpa.com. Contact Brian Lewis, CPA,
CVA. Forensic accounting, business valuations, cash
spendable reports, estate, trust, and income tax services.

FULCRUM INQUIRY
888 South Figueroa Street, Suite 2000, Los Angeles,
CA 90017, (213) 787-4100, fax (213) 891-1300, e-mail:
dnolte@fulcrum.com. Web site: www.fulcrum.com.
Contact David Nolte. Our professionals are experi-
enced CPAs, MBAs, ASAs, CFAs, affiliated professors,
and industry specialists. Our analysis and research com-
bined with unique presentation techniques have resulted
in an unequaled record of successful court cases and
client recoveries. Our expertise encompasses damages
analysis, lost profit studies, business and intangible
asset valuations, appraisals, fraud investigations, trou-
bled company consultation, statistics, forensic econom-
ic analysis, royalty audits, strategic and market assess-
ments, computer forensics, electronic discovery, and
analysis of computerized data. Degrees/licenses: CPAs,
CFAs, ASAs, PhDs and MBAs in accounting, finance,
economics, and related subjects. See display ad on
page 2.

KRYCLER, ERVIN, TAUBMAN, & WALHEIM
15303 Ventura Boulevard, Suite 1040, Sherman Oaks,
CA 91403, (818) 995-1040, fax (818) 995-4124. Web
site: www.info@ketw.com. Contact Michael J.
Krycler. Litigation support, including forensic account-
ing, business appraisals, family law accounting, busi-
ness and professional valuations, damages, fraud inves-
tigations, and lost earnings. Krycler, Ervin, Taubman and
Walheim is a full-service accounting firm serving the
legal community for more than 20 years. See display
ad on page 46.

MAYER HOFFMAN MCCANN P.C.
10474 Santa Monica Boulevard, Suite 200, Los Ange-
les, CA 90025, (310) 268-2002, fax (310) 268-2001,
e-mail: sfranklin@cbiz.com. Web site: www.MHM-PC
.com. Contact Steve Franklin. Experienced profes-
sionals providing forensic accounting services in fraud
investigations, marital dissolutions, corporate/partner-
ship/LLC dissolutions, economic damages, loss of earn-
ings, malpractice defense, expert witness testimony,
and business valuations. Experts include CPA, CFF,
CFP, CFE, ABV, JD. 

WHITE, ZUCKERMAN, WARSAVSKY, LUNA,
WOLF & HUNT
14455 Ventura Blvd., Suite 300, Sherman Oaks, CA
91423, 363 San Miguel Drive, Suite 130, Newport
Beach, CA 92660, (818) 981-4226, (949) 219-9316,
fax: (818) 981-4278, (949) 219-9095, e-mail: expert
@wzwlw.com. Web site: www.wzwlw.com. Contact:
Barbara Luna, Bill Wolf or Drew Hunt. Expert wit-
nesses and litigation consultants for complex litigation
involving analyses of lost profits, lost earnings, reason-
able royalties and lost value of business, forensic
accounting, and fraud investigation. Types of cases
include: breach of contract, breach of fiduciary duty,
misrepresentation, business interruption, intellectual
property—patent, trademark, and copyright infringe-
ment, and trade secrets, unfair competition, business
dissolution, construction defects, delays and cost over-
runs, professional malpractice, fraud, personal injury,
wrongful termination, trusts and estates, and taxes.
Marital dissolution forensic accounting involves cash
flows, tracing, support issues, separate/community
property, and valuations. Accounting and tax
planning/preparation services. Excellent communicators
with extensive testimony experience. See display ad
on page 49.

ZIVETZ, SCHWARTZ & SALTSMAN, CPAS
11900 West Olympic Boulevard, Suite 650, Los Ange-
les, CA 90064-1046, (310) 826-1040, fax (310) 826-
1065. Web site: www.zsscpa.com. Contact Lester J.
Schwartz, CPA, DABFE, DABFA, Michael D. Salts-
man, CPA, MBA, David Bass, CPA, David Dichner,
CPA, ABV, CVA, or Sandy Green, CPA. Accounting
experts in forensic accounting, tax issues, business val-
uations, and appraisals, marital dissolutions, eminent
domain, insurance losses, business interruption, good-
will, economic analysis, investigative auditing, loss of
earning, commercial damages, and lost profits. Expert
witness testimony preparation, and settlement negotia-
tions and consultations. See display ad on page 55.

FINANCIAL

HAYNIE & COMPANY, CPAS
4910 Campus Drive, Newport Beach, CA 92660, (949)
724-1880, fax (949) 724-1889, e-mail: sgabrielson
@hayniecpa.com. Web site: www.hayniecpa.com. Con-
tact Steven C. Gabrielson. Consulting and expert wit-
ness testimony in a variety of practice areas: commercial
damages, ownership disputes, economic analysis, busi-
ness valuation, lost profits analysis, fraud/forensic inves-
tigations, taxation, personal injury, wrongful termination,
professional liability, and expert cross examination.
Extensive public speaking background assists in court-
room presentations.

FIREPLACE, CHIMNEY & VENTING
CONSULTANTS

F.I.R.E. ASSOCIATES
5325 Commerce Avenue, Suite 5, Moorpark, CA
93021, (805) 552-9954, fax (805) 552-9123, e-mail:
Fireservice@earthlink.net. Web site: www.FireAssociates
.org. Contact Dale W. Feb. Specializing in fireplace,
chimney, and venting consulting. Fire investigations,
construction defect analysis, carbon monoxide investi-
gation, personal injury investigation, natural disaster
assessment, industry standards application, product
consulting and failure analysis. Residential and commer-
cial investigations. Mr. Feb is a recognized professional
fireplace, chimney and venting consultant. He has been
working within the hearth, chimney and HVAC industries
for the past 30 years. 

FORENSIC ACCOUNTING 

BRIAN LEWIS & COMPANY
10900 Wilshire Boulevard, Suite 610, Los Angeles, CA
90024, (310) 475-5676, fax (310) 475-5268, e-mail:
brian@brianlewiscpa.com. Contact Brian Lewis, CPA,
CVA. Forensic accounting, business valuations, cash
spendable reports, estate, trust, and income tax ser-
vices.

FULCRUM INQUIRY
888 South Figueroa Street, Suite 2000, Los Angeles,
CA 90017, (213) 787-4100, fax (213) 891-1300, e-mail:
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dnolte@fulcrum.com. Web site: www.fulcrum.com.
Contact David Nolte. Our professionals are experi-
enced CPAs, MBAs, ASAs, CFAs, affiliated professors,
and industry specialists. Our analysis and research com-
bined with unique presentation techniques have resulted
in an unequaled record of successful court cases and
client recoveries. Our expertise encompasses damages
analysis, lost profit studies, business and intangible
asset valuations, appraisals, fraud investigations, trou-
bled company consultation, statistics, forensic econom-
ic analysis, royalty audits, strategic and market assess-
ments, computer forensics, electronic discovery, and
analysis of computerized data. Degrees/licenses: CPAs,
CFAs, ASAs, PhDs and MBAs in accounting, finance,
economics, and related subjects. See display ad on
page 2.

PCG CONSULTANTS
915 Wilshire Boulevard, Suite 1920, Los Angeles, CA
90017, (213) 629-9211, fax (213) 629-8826, e-mail:
info@pcgci.com. Web site: www.pcgci.com. Contact
Ted Phelps or D. Y. Jones. Since 1982, PCG Consul-
tants has provided our clients with results-oriented,
cost-effective solutions in the areas of forensic account-
ing, investigations, valuations, and receiverships. Our
promise of VIP treatment—value, integrity, professional-
ism—is central to our success. The consultants at PCG
have a broad range of industry experience and are cre-
dentialed as CPAs, CFEs, CFF, PCIs, MBAs, and CMAs.
Each engagement is managed by a senior staff mem-
ber, ensuring that every client receives the personal ser-
vice and frequent communication PCG is known for.
See display ad on page 53.

WHITE, ZUCKERMAN, WARSAVSKY, LUNA,
WOLF & HUNT
14455 Ventura Blvd., Suite 300, Sherman Oaks, CA
91423, 363 San Miguel Drive, Suite 130, Newport
Beach, CA 92660, (818) 981-4226, (949) 219-9316,
fax: (818) 981-4278, (949) 219-9095, e-mail: expert
@wzwlw.com. Web site: www.wzwlw.com. Contact:
Barbara Luna, Bill Wolf or Drew Hunt. Expert wit-
nesses and litigation consultants for complex litigation
involving analyses of lost profits, lost earnings, reason-
able royalties and lost value of business, forensic
accounting, and fraud investigation. Types of cases
include: breach of contract, breach of fiduciary duty,
misrepresentation, business interruption, intellectual
property—patent, trademark, and copyright infringe-
ment, and trade secrets, unfair competition, business
dissolution, construction defects, delays and cost over-
runs, professional malpractice, fraud, personal injury,
wrongful termination, trusts and estates, and taxes. Mari-
tal dissolution forensic accounting involves cash flows,
tracing, support issues, separate/community property,
and valuations. Accounting and tax planning/preparation
services. Excellent communicators with extensive testi-
mony experience. See display ad on page 49.

ZIVETZ, SCHWARTZ & SALTSMAN, CPAS
11900 West Olympic Boulevard, Suite 650, Los Ange-
les, CA 90064-1046, (310) 826-1040, fax (310) 826-
1065. Web site: www.zsscpa.com. Contact Lester J.
Schwartz, CPA, DABFE, DABFA, Michael D. Salts-
man, CPA, MBA, David Bass, CPA, David Dichner,
CPA, ABV, CVA, or Sandy Green, CPA. Accounting
experts in forensic accounting, tax issues, business val-
uations, and appraisals, marital dissolutions, eminent
domain, insurance losses, business interruption, good-
will, economic analysis, investigative auditing, loss of
earning, commercial damages, and lost profits. Expert
witness testimony preparation, and settlement negotia-
tions and consultations. See display ad on page 55.

FRAUD INVESTIGATIONS

FULCRUM INQUIRY
888 South Figueroa Street, Suite 2000, Los Angeles,
CA 90017, (213) 787-4100, fax (213) 891-1300, e-mail:
dnolte@fulcrum.com. Web site: www.fulcrum.com.
Contact David Nolte. Our professionals are experi-
enced CPAs, MBAs, ASAs, CFAs, affiliated professors,
and industry specialists. Our analysis and research com-
bined with unique presentation techniques have resulted
in an unequaled record of successful court cases and
client recoveries. Our expertise encompasses damages
analysis, lost profit studies, business and intangible
asset valuations, appraisals, fraud investigations, trou-
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BOYKOFF INVESTIGATIONS
CA. State Lic. # 14388 • Since 1979

We are a full service investigative agency
specializing in:

• Skip Traces

• Asset Searches

• Witness Statements

• Surveillance

• Service of Process

• Celebrity Stalkers

Please ask about our other services, or
visit us on the web at

www.BoykoffInvestigations.com

David Boykoff is the co-founder and
past president of Professional
Investigators of CA (PICA)

818-718-8000

Specializing in design/construction defects
that require detailed inspection, forensic
investigation, repair methods & cost
analysis. AAA & CSLB Arbitrator in
construction disputes. Expert Witness in
plaintiff/defense work covering standards of
care for residential & commercial
construction defect losses for over 15 years. 

DEPOSITION,  ARBITRATION 
MEDIATION AND  TRIAL LITIGATION 

SUPPORT EXPERIENCE

American Disabilities Act (ADA) Consultant

RESIDENTAL AND COMMERCIAL
CONSTRUCTION EXPERT

1319 PALISADES DRIVE
PACIFIC PALISADES, CA 90272

R&J ENTERPRISES 
TEL 800.425.6767 | Fax 310.459.9753

EMAIL drmbldr@verizon.net
Contact Ralph Miller

35 years experience in design construction 
and construction management

http://www.boykoffinvestigations.com


bled company consultation, statistics, forensic econom-
ic analysis, royalty audits, strategic and market assess-
ments, computer forensics, electronic discovery, and
analysis of computerized data. Degrees/licenses: CPAs,
CFAs, ASAs, PhDs and MBAs in accounting, finance,
economics, and related subjects. See display ad on
page 2.

HERMANN & HERMANN INVESTIGATION
AGENCY
P.O. Box 398, Tujunga, CA 91043, (818) 352-6274, fax
(818) 352-1273, e-mail: HandHinvestigations@gmail.
com. Contact Mitch Hermann. Professional and highly
personalized investigations in English and Spanish—limit-
ed Armenian—throughout Los Angeles and Southern
California counties; relocate witnesses, obtain detailed
statements, full backgrounds, assets and public records,
serve process, jury polls, complex corporate, and fraud
inquiries. When you really need it fast and expert call us.

KROLL
777 South Figueroa Street, Suite 2400, Los Angeles,
CA 90017, (213) 443?6090, fax (213) 443?6050, Web
site: www.kroll.com. Contact Andrew Cowan, acowan
@kroll.com, Kenneth Mate, kmate@kroll.com, Anne
Turk, aturk@kroll.com. Kroll is internationally recognized
as the premier firm in conducting investigations of fraud
and misconduct, developing facts and intelligence to sup-
port successful litigation strategies, performing due dili-
gence investigations on prospective deals, evaluating busi-
ness opportunities, and assessing the strengths and
weaknesses of competitors. Our services include: corpo-
rate internal investigations, litigation support, due diligence,
business intelligence, asset searches, hostile takeovers
and proxy contests, forensic accounting, anti-money laun-
dering, and compliance and monitoring. With offices in 55
cities across 27 countries, Kroll serves a global clientele of
law firms, financial institutions, corporations, non?profit
institutions, government agencies, and individuals.

MARTINO CONSULTING & INVESTIGATIVE 
SERVICES, INC.
P.O. Box 950428, Mission Hills, CA 91345, (818) 472-
0374, fax (818) 920-1367, e-mail: danmartino@verizon
.net. Web site: www.daneilmartino.com. Contact
Daniel M. Martino, president. Daniel Martino is a for-
mer FBI supervisory special agent with 34 years of
experience with an emphasis on white collar criminal
and civil investigations. During 1996-2005, Mr. Martino
managed the FBI Health Care Fraud Program in South-
ern California. Mr. Martino is nationally recognized in the
healthcare fraud arena. Areas of practice include due
diligence, background healthcare, financial and insur-
ance fraud investigations. Additional litigation support
services available.

MAYER HOFFMAN MCCANN P.C.
10474 Santa Monica Boulevard, Suite 200, Los Ange-
les, CA 90025, (310) 268-2002, fax (310) 268-2001, 
e-mail: sfranklin@cbiz.com. Web site: www.MHM-PC
.com. Contact Steve Franklin. Experienced profes-
sionals providing forensic accounting services in fraud
investigations, marital dissolutions, corporate/partner-
ship/LLC dissolutions, economic damages, loss of earn-
ings, malpractice defense, expert witness testimony,
and business valuations. Experts include CPA, CFF,
CFP, CFE, ABV, JD. 

PCG CONSULTANTS
915 Wilshire Boulevard, Suite 1920, Los Angeles, CA
90017, (213) 629-9211, fax (213) 629-8826, e-mail:
info@pcgci.com. Web site: www.pcgci.com. Contact
Ted Phelps or D. Y. Jones. Since 1982, PCG Consul-
tants has provided our clients with results-oriented,
cost-effective solutions in the areas of forensic account-
ing, investigations, valuations, and receiverships. Our
promise of VIP treatment—value, integrity, professional-
ism—is central to our success. The consultants at PCG
have a broad range of industry experience and are cre-
dentialed as CPAs, CFEs, CFF, PCIs, MBAs, and CMAs.
Each engagement is managed by a senior staff mem-
ber, ensuring that every client receives the personal ser-
vice and frequent communication PCG is known for.
See display ad on page 53.

SANTONI INVESTIGATIONS
20322 Windrow Drive, #200, Lake Forest, CA 92630,
(800) 966-5715, fax (949) 900-343 e-mail: investigations

@santoni-investigations.com. Web site: www.santon
i-investigations.com. Contact Tim Santoni. Profes-
sional, discreet licensed private investigators with litiga-
tion support experience: civil and criminal background
checks, people locate, asset searches, fraud investiga-
tions, witness interviews and recorded, notarized state-
ments, workers compensation, AOE-COE and insur-
ance defense investigations, and IP services including
trademark in-use and anonymous evidence acquisition.
Video, photo, and electronic surveillance services for
corporate, domestic and intellectual property matters.
Santoni Investigations has helped attorneys develop evi-
dence to make their case since 1975. See display ad
on page 56.

THE SPECIAL AGENT GROUP LLC 
2901 West Pacific Coast Highway, Suite 200, Newport
Beach, CA 92663, (213) 216-3613, fax (714) 998-2699,
e-mail: rwarren@TheSpecialAgentGroup.com. Web site:
www.TheSpecialAgentGroup.com. Contact Robert
Warren, Certified Fraud Examiner, Managing Director.
The Special Agent Group is a full service licensed and
insured Private Investigation firm, CAPI License #26078.
Agents served in the IRS, FBI, and LAPD for over 25
years. We are experienced in litigation, fraud, employee
misconduct, forensic accounting, embezzlements,
backgrounds, and criminal defense. Agents can find wit-
nesses and assets anywhere in the US within 48 hours.
We have expert witnesses in IRS controversies, money
laundering, fraud, and law enforcement matters.

STEIN INVESTIGATION AGENCY
2702 Media Center Drive, Los Angeles, CA 90065 (323)
275-2170, e-mail: mherman@steininvestigations.com.
Contact Mitch Hermann. We are California Licensed
Investigators (PI 20833). Since 1946 we have been
doing defense investigations on complex civil matters.
We do multilingual witness relocations, interviews and
statements, surveillance, service of process, back-
ground investigations, assets research, and jury polls.
We are prompt, thorough, and persistent. We have
good contacts worldwide. See display ad on page 53.

WHITE, ZUCKERMAN, WARSAVSKY, LUNA,
WOLF & HUNT
14455 Ventura Blvd., Suite 300, Sherman Oaks, CA
91423, 363 San Miguel Drive, Suite 130, Newport
Beach, CA 92660, (818) 981-4226, (949) 219-9316,
fax: (818) 981-4278, (949) 219-9095, e-mail: expert
@wzwlw.com. Web site: www.wzwlw.com. Contact:
Barbara Luna, Bill Wolf or Drew Hunt. Expert wit-
nesses and litigation consultants for complex litigation
involving analyses of lost profits, lost earnings, reason-
able royalties and lost value of business, forensic
accounting, and fraud investigation. Types of cases
include: breach of contract, breach of fiduciary duty,
misrepresentation, business interruption, intellectual
property—patent, trademark, and copyright infringe-
ment, and trade secrets, unfair competition, business
dissolution, construction defects, delays and cost over-
runs, professional malpractice, fraud, personal injury,
wrongful termination, trusts and estates, and taxes. Mari-
tal dissolution forensic accounting involves cash flows,
tracing, support issues, separate/community property,
and valuations. Accounting and tax planning/preparation
services. Excellent communicators with extensive testi-
mony experience. See display ad on page 49.

GENERAL CONTRACTOR

ARCHITECT AND GENERAL CONTRACTOR-
RICHARD N RICE, AIA, NCARB, ARCHITECT &
ASSOCIATES, INC.
4973 Leeds Street, Simi Valley, CA 93063, (805) 577-
9455, fax (805) 577-9457, e-mail: rnrice@earthlink.net.
Web site: www.jurispro.com/mem/richardrice. Forensic
Architectural and Construction Technical Services
(“F.A.C.T.S.”). Forty-plus years of winning reports and
forensic testimony. Diverse experience: commercial/resi-
dential up to $30 million. Expert witness, construction
defects, codes, contracts, water intrusion, investiga-
tions, site inspection, coordination of experts, destruc-
tive testing, repair solutions, bidding and costs, and allo-
cation of responsibility and detailed reports. Certified
Mediator and Arbitrator and Dispute Review Board
Panelist. Trial support. Degrees/license: BA Architecture;
Certified Architect/National Council of Architectural Reg-

istration Boards/General Contractor, insurance appraiser,
and mediator/arbitrator/Dispute Review Board Panelist. 

INSURANCE

E.L. EVANS ASSOCIATES
3310 Airport Avenue, Box # 2, Santa Monica, CA
90405, (310) 559-4005, fax (310) 390-9669, e-mail:
elevans66@yahoo.com. Contact Gene Evans. Good
faith/bad faith. Over 45 years’ experienceæclaims
adjuster. Standards and practices in the industry, litiga-
tion support, claims consultation, case review and eval-
uation, property/casualty claims, construction claims,
uninsured/underinsured motorist claims, general liability,
fire/water/mold claims, damage assessment, profes-
sional liability claims, appraisal under policy, arbitration,
duty to defend, advertising claims, coverage applica-
tions, and suspected fraud claims. CV available on
request. See display ad on page 21.

INTELLECTUAL PROPERTY 
INVESTIGATIONS

ECON ONE RESEARCH, INC.
601 West Fifth Street, 5th Floor, Los Angeles, CA
90071, (213) 624-9600, fax (213) 624-6994, e-mail:
lskylar@econone.com. Web site: www.econone.com.
Contact Lisa Skylar. Econ One provides economic
research, consulting and expert testimony in many areas,
including: antitrust, intellectual property and patent
infringement, contract disputes, damages analysis/calcu-
lations, employment issues, and unfair competition. We
offer in-house expertise in applied economic theory,
econometrics, statistics, and years of experience suc-
cessfully dealing with the specific demands of the litigation
process. Econ One experts have testified in state and fed-
eral courts; administrative, legislative and regulatory agen-
cies, and in arbitrations and mediations. We understand
the need for clear, accurate, persuasive answers to com-
plex problems. See display ad on page 44.

HAMPTON IP & ECONOMIC CONSULTANTS, LLC
(877) 328-9888, e-mail: info@hamptonip.com. Web site:
www.hamptonip.com. Contact Scott Hampton.
Hampton IP &Economic Consultants calculate econom-
ic damages arising from patent, copyright and trade-
mark infringement, and trade secret misappropriation.
We have extensive experience in forensic accounting,
expert testimony, writing Rule 26 reports, and litigation
support. We have a national presence. Our experts have
provided economic and accounting analysis for a broad
range of cases, many resulting in multimillion-dollar set-
tlements and judgments. 

WHITE, ZUCKERMAN, WARSAVSKY, LUNA,
WOLF & HUNT
14455 Ventura Blvd., Suite 300, Sherman Oaks, CA
91423, 363 San Miguel Drive, Suite 130, Newport
Beach, CA 92660, (818) 981-4226, (949) 219-9316,
fax: (818) 981-4278, (949) 219-9095, e-mail: expert
@wzwlw.com. Web site: www.wzwlw.com. Contact:
Barbara Luna, Bill Wolf or Drew Hunt. Expert wit-
nesses and litigation consultants for complex litigation
involving analyses of lost profits, lost earnings, reason-
able royalties and lost value of business, forensic
accounting, and fraud investigation. Types of cases
include: breach of contract, breach of fiduciary duty,
misrepresentation, business interruption, intellectual
property—patent, trademark, and copyright infringe-
ment, and trade secrets, unfair competition, business
dissolution, construction defects, delays and cost over-
runs, professional malpractice, fraud, personal injury,
wrongful termination, trusts and estates, and taxes. Mari-
tal dissolution forensic accounting involves cash flows,
tracing, support issues, separate/community property,
and valuations. Accounting and tax planning/preparation
services. Excellent communicators with extensive testi-
mony experience. See display ad on page 49.

LITIGATION

ECON ONE RESEARCH, INC.
601 West Fifth Street, 5th Floor, Los Angeles, CA
90071, (213) 624-9600, fax (213) 624-6994, e-mail:
lskylar@econone.com. Web site: www.econone.com.
Contact Lisa Skylar. Econ One provides economic
research, consulting and expert testimony in many areas,
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including: antitrust, intellectual property and patent
infringement, contract disputes, damages analysis/calcu-
lations, employment issues, and unfair competition. We
offer in-house expertise in applied economic theory,
econometrics, statistics, and years of experience suc-
cessfully dealing with the specific demands of the litigation
process. Econ One experts have testified in state and fed-
eral courts; administrative, legislative and regulatory agen-
cies, and in arbitrations and mediations. We understand
the need for clear, accurate, persuasive answers to com-
plex problems. See display ad on page 44.

HIGGINS, MARCUS & LOVETT, INC.
800 South Figueroa Street, Suite 710, Los Angeles, CA
90017, (213) 617-7775, fax (213) 617-8372, e-mail:
mhiggins@hmlinc.com. Web site: www.hmlinc.com.
Contact Mark C. Higgins, ASA, president. The firm
has over 25 years of litigation support and expert testi-
mony experience in matters involving business valuation,
economic damages, intellectual property, loss of busi-
ness goodwill, and lost profits. Areas of practice include
business disputes, eminent domain, bankruptcy, and
corporate and marital dissolution. See display ad on
page 47.

WHITE, ZUCKERMAN, WARSAVSKY, LUNA,
WOLF & HUNT
14455 Ventura Blvd., Suite 300, Sherman Oaks, CA
91423, 363 San Miguel Drive, Suite 130, Newport
Beach, CA 92660, (818) 981-4226, (949) 219-9316,
fax: (818) 981-4278, (949) 219-9095, e-mail: expert
@wzwlw.com. Web site: www.wzwlw.com. Contact:
Barbara Luna, Bill Wolf or Drew Hunt. Expert wit-
nesses and litigation consultants for complex litigation
involving analyses of lost profits, lost earnings, reason-
able royalties and lost value of business, forensic
accounting, and fraud investigation. Types of cases
include: breach of contract, breach of fiduciary duty,
misrepresentation, business interruption, intellectual
property—patent, trademark, and copyright infringe-
ment, and trade secrets, unfair competition, business
dissolution, construction defects, delays and cost over-
runs, professional malpractice, fraud, personal injury,
wrongful termination, trusts and estates, and taxes. Mari-
tal dissolution forensic accounting involves cash flows,
tracing, support issues, separate/community property,
and valuations. Accounting and tax planning/preparation
services. Excellent communicators with extensive testi-
mony experience. See display ad on page 49.

LITIGATION SUPPORT 
INVESTIGATIONS

HERMANN & HERMANN INVESTIGATION
AGENCY
P.O. Box 398, Tujunga, CA 91043, (818) 352-6274, 
fax (818) 352-1273, e-mail: HandHinvestigations@gmail
.com. Contact Mitch Hermann. Professional and
highly personalized investigations in English and Span-
ish—limited Armenian—throughout Los Angeles and
Southern California counties; relocate witnesses, obtain
detailed statements, full backgrounds, assets and public
records, serve process, jury polls, complex corporate,
and fraud inquiries. When you really need it fast and
expert call us.

KROLL
777 South Figueroa Street, Suite 2400, Los Angeles,
CA 90017, (213) 443?6090, fax (213) 443?6050, Web
site: www.kroll.com. Contact Andrew Cowan, acow-
an@kroll.com, Kenneth Mate, kmate@kroll.com, Anne
Turk, aturk@kroll.com. Kroll is internationally recognized
as the premier firm in conducting investigations of fraud
and misconduct, developing facts and intelligence to sup-
port successful litigation strategies, performing due dili-
gence investigations on prospective deals, evaluating busi-
ness opportunities, and assessing the strengths and
weaknesses of competitors. Our services include: corpo-
rate internal investigations, litigation support, due diligence,
business intelligence, asset searches, hostile takeovers
and proxy contests, forensic accounting, anti?money laun-
dering, and compliance and monitoring. With offices in 55
cities across 27 countries, Kroll serves a global clientele of
law firms, financial institutions, corporations, non?profit
institutions, government agencies, and individuals.
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INVESTIGATIONS
— DISCRETION AND CONFIDENTIALITY —

23 Years of Experience
818.344.2193 tel | 818.344.9883 fax | ken@shorelinepi.com  

PI 14084

www.shorelinepi.com

800.807.5440 

The Power of Knowledge.

Locates
Asset Investigations

Rush & Difficult Service of Process
Surveillance

http://www.pcgci.com
http://www.steininvestigations.com
http://www.shorelinepi.com


LITIGATION/LEGAL INVESTIGATIONS

SANTONI INVESTIGATIONS
20322 Windrow Drive, #200, Lake Forest, CA 92630,
(800) 966-5715, fax (949) 900-3430 e-mail: investiga-
tions@santoni-investigations.com. Web site: www
.santoni-investigations.com. Contact Tim Santoni.
Professional, discreet licensed private investigators with
litigation support experience: Civil and criminal back-
ground checks, people locate, asset searches, fraud
investigations, witness interviews and recorded, nota-
rized statements, workers compensation, AOE-COE
and insurance defense investigations, and IP services
including trademark in-use and anonymous evidence
acquisition. Video, photo and electronic surveillance ser-
vices for corporate, domestic and intellectual property
matters. Santoni Investigations has helped attorneys
develop evidence to make their case since 1975. See
display ad on page 56.

STEIN INVESTIGATION AGENCY
2702 Media Center Drive, Los Angeles, CA 90065 (323)
275-2170, e-mail: mherman@steininvestigations.com.
Contact Mitch Hermann. We are California Licensed
Investigators (PI 20833). Since 1946 we have been
doing defense investigations on complex civil matters.
We do multilingual witness relocations, interviews and
statements, surveillance, service of process, back-
ground investigations, assets research, and jury polls.
We are prompt, thorough, and persistent. We have
good contacts worldwide. See display ad on page 53.

LOCATES

SHORELINE INVESTIGATIONS
18455 Burbank Boulevard, Suite 203, Tarzana, CA
91356, (818) 344-2193 fax (818) 344-9883, e-mail:
ken@shorelinepi.com. Web site: www.shorelinepi.com.
Contact Ken Shigut. Over 23 years of experience in
locate, asset and surveillance investigations. Back-
ground and general investigations as well as difficult and
rush service of process. See display ad on page 53.

METALLURGY

KARS ADVANCED MATERIALS, INC.
Testing and Research Labs, 2528 West Woodland
Drive, Anaheim, CA 92801-2636, (714) 527-7100, fax
(714) 527-7169, e-mail: kars@karslab.com. Web site:
www.karslab.com. Contact Drs. Ramesh J. Kar or
Naresh J. Kar. Southern California’s premier materi-
als/mechanical/metallurgical/structural/forensics labora-
tory. Registered professional engineers with 20-plus
years in metallurgical/forensic/structural failure analysis.
Experienced with automotive, bicycles, tires, fire, paint,
plumbing, corrosion, and structural failures. We work on
both plaintiff and defendant cases. Complete in-house
capabilities for tests. Extensive deposition and court-
room experience (civil and criminal investigations). Princi-
pals are fellows of American Society for Metals and
board-certified diplomates, American Board of Forensic
Examiners. See display ad on page 46.

MERGERS/ACQUISITIONS

BENCHMARK INVESTIGATIONS
32158 Camino Capistrano, # A-415, San Juan 
Capistrano, CA 92675, (800) 248-7721, fax (949)
248-0208, e-mail: zimmerpi@pacbell.net. Web site:
www.BenchmarkInvestigations.com. Contact Jim
Zimmer, CPI. National agency. Professional investiga-
tions with emphasis on accuracy, detail, and expedi-
ence. Asset/financial searches; background investiga-
tion; DMV searches; domestic/marital cases; due dili-
gence investigations; mergers/acquisitions specialist;
process service; surveillance/photograph; witness loca-
tion/interviews; workplace investigations—theft, harass-
ment, and drugs. Bilingual agents. Fully insured. Corre-
spondents nationwide.

ORTHOPEDIC SURGEON

WILLIAM B. STETSON, MD
191 South Buena Vista Street, Suite 470, Burbank, CA
91505, (818) 848-3030, fax (818) 848-2228, e-mail:
wstet96263@aol.com. Web site: www.sportsmedicine-
dr.com. Contact W. Stetson, MD. Dr. Stetson is fel-

lowship trained in arthroscopic surgery of the shoulder,
knee, elbow, and ankle. He is an Associate Clinical Pro-
fessor of orthopedic surgery at the USC Keck School of
Medicine. He also has extensive experience in sports
medicine and orthopedic trauma. 

PERSONAL INJURY

R & J ENTERPRISES
1319 Palisades Drive, Pacific Palisades, CA 90272,
(800) 425-6767, fax (310) 459-9753, e-mail: drmbldr
@verizon.net. Contact Ralph Miller. Specialties: A
construction services company specializing in design/
construction defects that require detailed inspection,
forensic investigation, repair methods and cost analysis.
Thirty-five years of experience in design, construction
and construction management. AAA & CSLB Arbitrator
in construction disputes. Expert witness in plaintiff/
defense work covering standards of care for residential
and commercial construction defect losses for over 15
years. Experience includes deposition/arbitration/media-
tion/trial litigation support. American Disabilities Act
(ADA) consultant. See display ad on page 51.

WHITE, ZUCKERMAN, WARSAVSKY, LUNA,
WOLF & HUNT
14455 Ventura Blvd., Suite 300, Sherman Oaks, CA
91423, 363 San Miguel Drive, Suite 130, Newport
Beach, CA 92660, (818) 981-4226, (949) 219-9316,
fax: (818) 981-4278, (949) 219-9095, e-mail: expert
@wzwlw.com. Web site: www.wzwlw.com. Contact:
Barbara Luna, Bill Wolf or Drew Hunt. Expert wit-
nesses and litigation consultants for complex litigation
involving analyses of lost profits, lost earnings, reason-
able royalties and lost value of business, forensic
accounting, and fraud investigation. Types of cases
include: breach of contract, breach of fiduciary duty,
misrepresentation, business interruption, intellectual
property—patent, trademark, and copyright infringe-
ment, and trade secrets, unfair competition, business
dissolution, construction defects, delays and cost over-
runs, professional malpractice, fraud, personal injury,
wrongful termination, trusts and estates, and taxes. Mari-
tal dissolution forensic accounting involves cash flows,
tracing, support issues, separate/community property,
and valuations. Accounting and tax planning/preparation
services. Excellent communicators with extensive testi-
mony experience. See display ad on page 49.

PLASTIC AND COSMETIC 
RECONSTRUCTIVE SURGERY

STANLEY P. FRILECK, MD, F.A.C.S.
11980 San Vicente Boulevard, Suite 110, Los Angeles,
CA 90049, (310) 820-1491, fax (310) 826-1977, e-mail:
amandaspf@yahoo.com. Web site: www.drfrileck.com.
Contact Amanda Campbell. Diplomate American
Board of Plastic Surgery, Assistant Clinical Professor at
UCLA and Veterans Administration Hospital—Wads-
worth, President Emeritus UCLA Plastic Surgery Soci-
ety. Over 25 years of experience in private and
medical/legal practice specializing in plastic and recon-
structive surgery cosmetic and burn reconstruction.
Expert witness and consultation in medical malpractice,
product liability, and personal injury. Technical advisory
for film and television. 

JEFFREY L. ROSENBERG MD
1245 Wilshire Boulevard, Suite 601, Los Angeles, CA
90017, (213) 977-0257, fax (213) 977-0501. Plastic and
reconstructive surgery, burn specialist. Diplomate,
American Board of Plastic Surgery. Member, American
Burn Association, and American Society of Plastic Sur-
geons.

PRIVATE INVESTIGATIONS

BENCHMARK INVESTIGATIONS
32158 Camino Capistrano, # A-415, San Juan 
Capistrano, CA 92675, (800) 248-7721, fax (949) 
248-0208, e-mail: zimmerpi@pacbell.net. Web site:
www.BenchmarkInvestigations.com. Contact Jim
Zimmer, CPI. National agency. Professional investiga-
tions with emphasis on accuracy, detail, and expedi-
ence. Asset/financial searches; background investiga-
tion; DMV searches; domestic/marital cases; due dili-
gence investigations; mergers/acquisitions specialist;

process service; surveillance/photograph; witness loca-
tion/interviews; workplace investigations—theft, harass-
ment, and drugs. Bilingual agents. Fully insured. Corre-
spondents nationwide.

GOLLAZ AND ASSOCIATES, INC. DETECTIVE
AGENCY
3873 Schaefer Avenue, Suite E, Chino, CA 91710, 
(909) 627-0395, fax (206) 337-5983 e-mail: 
gollazandassociates@gmail.com. Web site: www
.gollazandassociates.com. Contact James Gollaz.
LAPD Detective, 28 years of service, retired. We will 
provide you with comprehensive investigative support.
See display ad on page 44.

KEVIN R. HACKIE
2500 Via Cabrillo Marina, Suite 108, San Pedro, 
CA 90731, (877) 776-8282, fax (310) 831-0261,
e-mail: btnt3jojo@aol.com. Web site: www
.BeachCitiesProtectiveServices.com. Contact Kevin
Hackie or Daniel Martin. Services available: 
criminal defense, civil, and surveillance. 

JAKUCS INVESTIGATIONS, PI # 14391
531 Main Street, #213, El Segundo, CA 90245-3060,
(310) 640-2494, fax (310) 640-8301, e-mail: raj22869
@aol.com. Web site: www.jakucsinvestigations.com.
Contact Robert Jakucs. A licensed firm conducting
civil, corporate and criminal investigations since 1990.
Our lead investigator, Robert Jakucs, is a former LAPD
homicide detective with over thirty-three years of inves-
tigative experience, including Hollywood Vice, SWAT,
and Night Stalker Task Force. Our service areas include
death investigations, litigation, backgrounds,
assets/financial searches, accidents, difficult locates,
identify theft, complex fraud, embezzlement, surveil-
lance/photographs, workplace, missing persons,
domestic, sexual harassment, statements and DMV
searches. Fully insured. 

KATZ INVESTIGATIONS
8306 Wilshire Boulevard, Suite 927, Beverly Hills, CA
90211, (323) 653-7099, fax (323) 653-9171, e-mail:
katzpi@hotmail.com. Web site: www.katzpi.com. 
Contact Paul Katz. Katz Investigations is a profession-
al, efficient and confidential private investigation firm. It is
a full-service agency with specific emphasis in, and ded-
ication to, serving the needs of the legal community. It
provides any and all investigative services required to
help assure a successful trial or case and post judgment
outcome. Whether conducting a limited inquiry or an
extended complex investigation, it will provide the timely
and complete support needed for an attorney to pre-
pare and present his or her case. 

MURILLO & ASSOCIATES
468 North Camden Drive, Suite 200, Beverly Hills, CA
90210, (888) 661-2359, (310) 860-7491, fax (310) 601-
7554, e-mail: larry@murilloandassociates.com. Web 
site: www.murilloandassociates.com. Contact Larry
Murillo. All areas of criminal defense witness state-
ments/Spanish speaking investigators. Locate anyone,
anywhere (no find no fee). Locate individuals in Mexico.
Asset checks, workers’ comp AOE/COE and domestic
surveillance. See display ad on page 47.

PARRENT SMITH INVESTIGATIONS &
RESEARCH
10158 Hollow Glen Circle, Los Angeles, CA 90077,
(310) 275-8619, (800) 516-2448, fax (310) 274-0503,
or (707) 540-6047, e-mail: joanne@psinvestigates.com,
or nicsmith@psinvestigates.com. Web site: www
.psinvestigates.com. Contact Joanne Parrent or Nic
Smith. PSI is a full-service licensed investigative firm.
Nic Smith, CPP, has 36 years in the field conducting
investigations for attorneys in thousands of civil and
criminal cases. A court-qualified expert in security and
investigative standards, he specializes in corporate
fraud, environmental litigation, and asset searches.
Joanne Parrent, formerly an author and journalist, uses
her investigative research background in complex litiga-
tion investigations, deep backgrounds, witness inter-
views, and in-depth computer and historical research.
Offices in Los Angeles and San Francisco. Services
throughout the state.

T. T. WILLIAMS, JR., INVESTIGATIONS, INC.
445 South Figueroa Street, Suite 2700, Los Angeles,
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CA 90071, (213) 489-6831, fax (213) 426-2151, e-mail:
ttwjrpi@aol.com. Web site: www.ttwilliamspi.com. Con-
tact Timothy T. Williams, Jr. Expert witness in crimi-
nal investigations and police procedures. We specialize
in conducting criminal, civil, background and discrimina-
tion investigations. T.T. Williams, Jr., Investigations, Inc.,
has over 200 years of investigative experience from an
array of fields. Retired LAPD as a senior detective super-
visor from the elite Robbery-Homicide Division. Over 29
years of active law enforcement experience, of which 26
years as a detective conducting and supervising a vari-
ety of investigations including but not limited to homi-
cide, robbery, domestic violence, child abuse, assault,
sexual assault, rape, burglary, auto theft, juvenile and
narcotics investigation. Degrees/Licenses: Graduate
POST. Supervisory Leadership Institute; Graduate West
Point Leadership Program; Basic, Intermediate,
Advanced and Supervisor POST. Certificates; PI 23399;
PPO 14771. Service area: Los Angeles, San Bernardino,
Ventura, Orange, and Riverside counties.

THE SPECIAL AGENT GROUP LLC 
2901 West Pacific Coast Highway, Suite 200, Newport
Beach, CA 92663, (213) 216-3613, fax (714) 998-2699,
e-mail: rwarren@TheSpecialAgentGroup.com. Web site:
www.TheSpecialAgentGroup.com. Contact Robert
Warren, Certified Fraud Examiner, Managing Director.
The Special Agent Group is a full service licensed and
insured Private Investigation firm, CAPI License #26078.
Agents served in the IRS, FBI, and LAPD for over 25
years. We are experienced in litigation, fraud, employee
misconduct, forensic accounting, embezzlements,
backgrounds, and criminal defense. Agents can find wit-
nesses and assets anywhere in the US within 48 hours.
We have expert witnesses in IRS controversies, money
laundering, fraud, and law enforcement matters.

THE TITAN GROUP, PROFESSIONAL 
INVESTIGATIONS
Los Angeles, CA. (626) 890-9148, (877) TITANPI, 
e-mail: SIU@thetitanpi.com. Web site: www
.privateinvestigator911.com, or www.thetitanpi.com.
Contact Ed Saucerman. The Titan Group, Profession-
al Investigations has a proven track record with over 22
years of investigative experience. All cases are handled
with extreme care and confidentiality. Mr. Saucerman is
a retired 16 year law enforcement veteran and holds
licenses in California, Nevada, Arizona, and Michigan.
We serve many types of clients. Many of our clients
include local and nationwide law firms, attorneys, insur-
ance companies, claims examiners, third party adminis-
trators (TPA), school districts, government agencies,
human resource professionals, transit agencies, and pri-
vate corporate clients. See display ad on page 44.

THREAT MANAGEMENT AND PROTECTION, INC.
P.O. Box 5640, Huntington Beach, CA 92615, (888)
926-8110, fax (888) 677-4407, e-mail: rjk@tmapnet.net.
Web site: www.threatprotect.com. Contact R. J.
Kirschner. Threat Management and Protection, Inc.
(TMAP) is the professional law firm’s partner for security
and investigative related challenges. From general and
specialized investigation and workplace violence preven-
tion and response to background investigation, execu-
tive protection and special events to due diligence and
matters of a discreet nature, TMAP is your key to corpo-
rate security and investigative needs. TMAP is licensed
in Arizona: 1003762, 1581922; California: PI 21748,
PPO 14052; Florida: A 2300252, B 2300151; Indiana:
PI 20700100, SG 20700047; Oregon: 33606, 0560;
New Mexico: 1960; Nevada: 1508, 1508A; Texas:
C15367; Utah: P101282. Authorized to Practice in Col-
orado, with strategic partners worldwide.

PROCESS SERVICE

BENCHMARK INVESTIGATIONS
32158 Camino Capistrano, # A-415, San Juan 
Capistrano, CA 92675, (800) 248-7721, fax (949) 
248-0208, e-mail: zimmerpi@pacbell.net. Web site:
www.BenchmarkInvestigations.com. Contact Jim
Zimmer, CPI. National agency. Professional investiga-
tions with emphasis on accuracy, detail, and expedi-
ence. Asset/financial searches; background investiga-
tion; DMV searches; domestic/marital cases; due dili-
gence investigations; mergers/acquisitions specialist;
process service; surveillance/photograph; witness loca-
tion/interviews; workplace investigations—theft, harass-
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URS is the nation’s largest engineering, consulting and construction 
services firm. URS specializes in the resolution of construction disputes.

Dispute Resolution & Forensic Analysis
Design/Construction Claims
Environmental Claims
Bid/Cost/Damage Analysis
Construction Defect Analysis
Delay/Acceleration/Disruption Analysis
Expert Witness Testimony
Insurance/Bond Claims

Technical Expertise
Architecture
Engineering
Scheduling
Construction Management
Cost Estimating & Auditing
Environmental
Geotechnical

Matthew Lankenau
213-996-2549
matthew_lankenau@urscorp.com

Zivetz, Schwartz & Saltsman CPA’s
With more than thirty years of experience as expert witnesses 
in testimony, pre-trial preparation, settlement negotiations, 
consultations and court appointed special master.

Tel: (310) 826-1040
Fax: (310) 826-1065
E-mail: less@zss.com
www.zsscpa.com
11900 W. Olympic Blvd. 

Suite 650

Los Angeles, CA 90064-1046

Lester J. Schwartz, CPA, CFF, DABFA, DABFE

Michael D. Saltsman, CPA, MBA

David L. BASS, CPA

Dave Dichner, CPA, ABV, CVA

Sandy Green, CPA

Some of our specialties consist of:

• Forensic Accounting • Marital Dissolutions

• Business Valuation and Appraisal • Lost Profits

• Economic Damages • Accounting Malpractice

• Employee Benefit Plans • Entertainment Entities

• Financial and Economic Analysis • Shareholder Disputes

• Wrongful Termination

Do You Have A Case 
Involving Dogs?

— EVALUATIONS, CONSULTATION, BITE INVESTIGATIONS —

Jill Kessler • Dog Expert | 310-573-9615 | e-mail: Jillkessler@mac.com

www.jillkessler.com

Specializing in
Rottweilers and 
Pit Bulls

• aggression 
• behaviors 
• training 

• breeding
• rescue 
• protocols 

• temperament 
• cruelty 
• hoarding 

http://www.urscorp.com
http://www.jillkessler.com
http://www.zsscpa.com
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ment, and drugs. Bilingual agents. Fully insured. Corre-
spondents nationwide.

PSYCHIATRY

CLARK E. SMITH, MD, FORENSIC & ADDICTION
PSYCHIATRY
9820 Willow Creek Road, Suite 370, San Diego, CA
92131, (858) 530-9112, ext 4, fax (858) 530-9118, 
e-mail: ClarkSmithMD@gmail.com. Contact Maggie
Hundley. Board Certified in Forensic and Addiction
Psychiatry, Hospital Medical Director. Specialties:
employment, discrimination, harassment, wrongful ter-
mination, IME, personality disorder, malpractice, gross
negligence, causation, disability, trauma, wrongful
death, suicide, dementia, capacity, psychopharmacolo-
gy, PTSD, ADHD, depression, anxiety, panic, schizo-
phrenia, bipolar disorder, psychosis, pain, drug addic-
tion, detoxification, alcohol, sedatives, amphetamine,
methamphetamine, cocaine, heroin. Criminal: dimin-
ished actuality, imperfect self defense, unconscious-
ness, insanity, death penalty, mitigation, malingering,
memory, witness perception, delirium and intoxication.
Over 100 trials.

QUESTIONED DOCUMENTS

RILE & HICKS, FORENSIC DOCUMENT
EXAMINERS
HOWARD C. RILE, JR. AND A. FRANK HICKS
100 Oceangate, Suite 670, Long Beach, CA 90802-
4312, (562) 901-3376, fax (562) 901-3378. Web site:
www.asqde.org/rile or /hicks.htm. Diplomates, Ameri-
can Board of Forensic Document Examiners. Members,
ASQDE, SWAFDE, SAFDE; Fellow AAFS. Combined
65+ years’ experience in examination and evaluation of
disputed documents, including handwriting and signa-
tures (wills, deeds, checks, etc.) medical records, busi-
ness records, typewriting, printing, and/or other busi-
ness machine processes, alterations, indentations, oblit-
erations, and ink and paper questions. Fully equipped
darkroom and laboratory, including VSC-4C and ESDA.
Testified more than 600 times. 

RECEIVER, FEDERAL AND STATE
COURT

PCG CONSULTANTS
915 Wilshire Boulevard, Suite 1920, Los Angeles, CA
90017, (213) 629-9211, fax (213) 629-8826, e-mail:
info@pcgci.com. Web site: www.pcgci.com. Contact
Ted Phelps or D. Y. Jones. Since 1982, PCG Consul-
tants has provided our clients with results-oriented,
cost-effective solutions in the areas of forensic account-
ing, investigations, valuations, and receiverships. Our
promise of VIP treatment—value, integrity, professional-
ism—is central to our success. The consultants at PCG
have a broad range of industry experience and are cre-
dentialed as CPAs, CFEs, CFF, PCIs, MBAs, and CMAs.
Each engagement is managed by a senior staff mem-
ber, ensuring that every client receives the personal ser-
vice and frequent communication PCG is known for.
See display ad on page 53.

ROOFING AND WATERPROOFING
INVESTIGATION

COOK CONSTRUCTION COMPANY
7131 Owensmouth Avenue, Canoga Park, CA 91303,
(818) 438-4535, fax (818) 595-0028, e-mail:
scook16121@aol.com. Contact Stephen Cook. Forty
years of construction experience. Specialties: lawsuit
preparation/residential construction, single and multi-
family, hillsides, foundations, concrete floors, retaining
walls, waterproofing, water damages, roofing, vibrabra-
tion trespass, carpentry/rough framing, tile, stone, mate-
rials/costs, and building codes. Civil experience: con-
struction defect cases for insurance companies and
attorneys since 1992. See display ad on page 46.

SERVICE OF PROCESS

DSPY INVESTIGATIONS, PROFESSIONAL 
INVESTIGATIVE SERVICES
5280 East Beverly Boulevard, Suite C-105, Los 
Angeles, CA 90022, (323) 974-3208, fax (323) 227-
5495, e-mail: lacode5@sbcglobal.net. Web site: www

.Dspyinvestigations.com. Contact David Perez. Dspy
Investigations serves court documents on behalf of
clients as private individuals, small businesses, law firms,
insurance companies, corporations, VIPs, and celebri-
ties throughout the state of California. Most of the time
summons are effectively served to individuals in a timely
manner without deception. However, for those individu-
als who think they are above the law, a more dynamic
and creative approach is required. We at Dspy Investi-
gations specialize in difficult service of process utilizing
the latest information and resources to locate, pretext
and field surveillance those individuals not willing to be
an active participant in the judicial process of being a
United States citizen. “You can run, but you can’t hide.”
Please e-mail, mail, fax, or messenger your court docu-
ments to the address above for immediate service. See
display ad on page 45.

SKIP TRACING

BOYKOFF INVESTIGATIONS
14401 Sylvan Street, Van Nuys, CA 91401,
(818) 718-8000, fax (818) 718-8031, e-mail: david
@boykoffinvestigations.com. Web site: www
.boykoffinvestigations.com. Contact David Boykoff.
Boykoff Investigations is a full-service investigation
agency, with over 30 years of experience. We are a
results oriented company, with an emphasis on accura-
cy. We provide full or partial asset investigations, skip
traces, surveillance, process service, and all phases of
civil and criminal investigations. David Boykoff has been
qualified by the Los Angeles Superior court as a mitiga-
tion specialist, in capital cases. He is the co-founder and
past President of California’s premier PI association,
PICA. Call for a free consultation. See display ad on
page 51.

SURVEILLANCE

DSPY INVESTIGATIONS, PROFESSIONAL 
INVESTIGATIVE SERVICES
5280 East Beverly Boulevard, Suite C-105, Los 
Angeles, CA 90022, (323) 974-3208, fax (323) 227-
5495, e-mail: lacode5@sbcglobal.net. Web site: www
.Dspyinvestigations.com. Contact David Perez. Dspy
Investigations performs surveillances utilizing the latest
tactical equipment and technological advancements,
including specialized surveillance vehicles, overt and
covert video cameras, and communications. Our investi-
gators are experts in the art of surveillance and have a
vast experience in advance surveillance tactics. Surveil-
lance is much more than just simply following a subject,
it has been accurately described by industry profession-
als and law enforcement officials as “a highly skilled and
technical art form.” Unlike the fictional investigators and
law enforcement personalities depicted on today’s tele-
vision shows and motion pictures, surveillance in the real
world is not scripted and is extremely unpredictable.
There is no script or director and if it’s not done correctly
the first time, there are no re-takes. We at Dspy Investi-
gations strive for excellence so that every surveillance be
conducted in a timely and cost-effective manner and
meet or exceed the client’s objectives and standards
with the highest quality of service. See display ad on
page 45.

TRAFFIC ENGINEERING

WILLIAM KUNZMAN, PE
1111 Town and Country #34, Orange, CA 92868,
(714) 973-8383, fax (714) 973-8821, e-mail: mail@traffic
-engineer.com. Web site: www.traffic-engineer.com.
Contact William Kunzman, PE. Traffic expert witness
since 1979, both defense and plaintiff. Auto, pedestrian,
bicycle, and motorcycle accidents. Largest verdict:
$10,300,000 in pedestrian accident case against Los
Angeles Unified School District. Largest settlement:
$2,000,000 solo vehicle accident case against Caltrans.
Before becoming expert witnesses, employed by Los
Angeles County Road Department, Riverside County
Road Department, City of Irvine, and Federal Highway
Administration. Knowledge of governmental agency pro-
cedures, design, geometrics, signs, traffic controls,
maintenance, and pedestrian protection barriers. Hun-
dreds of cases. Undergraduate work—UCLA; graduate
work—Yale University.

http://www.phsc-web.com
http://www.santoni-investigations.com
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Sidney Philip Blum is an accountant,
not a lawyer, but his book is valuable for
any lawyer who deals in licensing agree-
ments. Financial Elements of Contracts:
Drafting, Monitoring, and Compliance
Audits provides a detailed, practical
overview of what happens once the ink
has dried and performance begins.
Auditing accountants typically work
with a contract that a lawyer has already
written. From this experience, Blum pro-
vides a wish list of what could have
been in the contract had an accountant
been consulted when it was created. This
perspective gives the book considerable
authority on how to draft effective con-

tracts, including those in which licensees self-report financial infor-
mation to the licensor.

In a typical licensing agreement, a licensor grants a licensee a lim-
ited right to use some form of intellectual property. Rights granted
may include copyright, trademark, right of publicity, trade secret, or
patent. The permitted use will be in connection with specific types of
goods or services in a particular territory in exchange for payment
of a percentage of something, usually sales. Voluntary reporting of
sales and royalties is common among these agreements. How can an
attorney help the licensor increase its bottom line?

Blum explains how to account for not only what was sold but also
what was manufactured. He identifies tests for whether the self-
reporting of licensees is accurate. With knowledge of contract pro-
visions that indicate what information the licensor will receive after
a licensing agreement is signed, an attorney can benefit clients.
Without adequate types of information, it will be difficult to test the
accuracy of royalty reporting.

The author devotes considerable space to contractual monitoring
programs that ensure better compliance. Unless counsel or the client
is sophisticated, organized monitoring compliance may not be
addressed in a licensing agreement. Blum describes contract monitoring
programs, known as CMPs, which provide for the monitoring of a
company’s licensees with in-house and outside help. His pragmatic
approach covers drafting compliance plans and working with audi-
tors. Blum stresses the importance of provisions for better remedies
as an alternative to termination. He tends to favor provisions that cre-
ate disincentives for breaching the agreement. Although those pro-
visions are often not given much attention, they may encourage
compliance and result in more successful audits.

How can an attorney sell a CMP to a licensor client? Blum notes
that one purpose of the CMP is to maintain and develop long-term
relations between the licensor and licensee. As with personal rela-
tionships, regular communication is important. For example, under-
reporting often results when the licensee’s employees lack under-

standing of the importance of the process. Also, the licensee may
believe the benefit of underreporting royalties outweigh the risks. This
belief may be reduced by enhanced licensee communication. For
example, Blum guides the reader through the process of selecting and
contracting with an auditor, as well as how and when to notify the
licensee of an audit. Blum details the red flags, such as the licensee’s
only meeting minimum guarantees, that suggest underreporting.
These guidelines may all be considered as a part of how to pitch a CMP
to a licensor client.

Self-Reporting Contracts

Financial Elements of Contracts covers a variety of self-reporting con-
tracts, not all of which are license agreements for merchandising.
Others include construction contracts, advertising agency contracts,
digital distribution agreements, franchise arrangements, manufacturing
contracts, and joint venture and partnership agreements. Blum iden-
tifies areas of risk for the different types of agreements and industries
and indicates the types of documents to request in reporting. The
“books and records” provisions identified in contracts take on new
meaning, and the terms can be adjusted to ensure that they include
the specific documents likely to be requested by an auditing accoun-
tant when the time comes to test for compliance.

Blum explains how a determination of what royalties are due under
a contract can depend on understanding who influences the report-
ing of royalties. He addresses the different types of people who may
be involved in supplying, filtering, or withholding information that
factors into the calculation of royalty payments. For example, he
reviews the practical considerations associated with obtaining infor-
mation in transactions that occur outside the United States.

The author also offers practical guidelines for royalty agreements.
In litigation, lawyers must evaluate what may be a reasonable inter-
pretation of a contract, including custom and usage of terms. He offers
positive and negative examples of contract language, highlighting the
likely consequences in litigation of the use of specific terms. Finally,
Blum provides a collection of sample documents, including a license
agreement and audit documents, to provide a general understanding
of the way auditing and compliance may be obtained.

Blum’s background as an accountant in Los Angeles—as well as
his prior experience with a big accounting firm, a motion picture stu-
dio, and an oil company—amply qualifies him to offer his insights to
lawyers engaged in drafting, performance, and litigation of licensing
agreements. This book is helpful for lawyers involved in drafting licens-
ing agreements, monitoring the performance of agreements, or con-
templating litigation when performance proves to be less than satis-
factory.                                                                                              n

by the  book REVIEWED BY PAUL D. SUPNIK  

Paul D. Supnik practices copyright, trademark, and entertainment law in
Beverly Hills. He is a former chair of the Los Angeles Copyright Society and
of the Entertainment Law and Intellectual Property Section of the Los Angeles
County Bar Association.

Financial Elements of Contracts

By Sidney Philip Blum
Oxford University Press, 2010
$225, 384 pages
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Appraisals and Valuations

COMMERCIAL, INDUSTRIAL, OFFICE, RESIDENTIAL,
estate homes, apartments, land, eminent domain,
special-use, easements, fractional interests, and expert
witness. Twenty-five years of experience. All of Southern
California with emphasis in Los Angeles County and
Orange County areas. First Metro Appraisals, Lee
Walker, MAI, (714) 744-1074. Also see Web page:
www.firstmetroappraisals.com. 

Business Opportunities

WANT TO PURCHASE MINERALS and other oil/gas
interests. Send details to: P.O. Box 13557, Denver, 
CO 80201.

Consultants and Experts

WANT TO WIN? Conquer public speaking issues! Get
help from a Harvard trained performance psychologist
with 12 years of university faculty experience. Never
fear going to trial again! Contact Davis K. Brimberg, PhD

(310) 467-9760 or www.drdaviskbrimberg.com. 

NEED AN EXPERT WITNESS, legal consultant, arbitrator,
mediator, private judge, attorney who outsources, inves-
tigator, or evidence specialist? Make your job easier by
visiting www.expert4law.org. Sponsored by the Los
Angeles County Bar Association, expert4law—the Legal
Marketplace is a comprehensive online service for you
to find exactly the experts you need. 

Law Practice For Sale

$2 MILLION ESTABLISHED Orange County law firm
specializing in estate planning, estate administration
and related trust/estate litigation. Experienced attor-
neys, paralegals/legal assistants. Representing indi-
viduals and fiduciaries. Strong referral base. Call 800-
837-5880.

LAW PRACTICE FOR SALE. Contingency litigation prac-
tice focuses on lucrative practice areas such as con-
struction defects, personal injury, and complex busi-
ness matters; practice includes hourly billing for
business/corporate contracts and disputes, and con-
struction defect matters. Significant growth history.

Small office. See www.lawbiz.com or call (800) 837-5880
for more information.

Polygraph

FORMER MANAGER OF THE FEDERAL BUREAU OF
INVESTIGATION’S POLYGRAPH PROGRAM IN LOS
ANGELES. Former Inspector General Polygraph
Program—Department of Energy. Nationally known
and respected polygraph expert. I have the creden-
tials you would want when you have a client poly-
graphed, a case reviewed, or a motion made regard-
ing polygraph. My unique background allows me to
bring the highest levels of service and expertise to any
polygraph situation. Current member of the board of
directors and chairman of the Ethics Committee,
California Association of Polygraph Examiners (CAPE).
Hundreds of appearances on national TV, including
Dr. Phil, Oprah, Greta, Nancy Grace, O’Reilly Factor,
and Hannity and Colmes. Degrees/licenses: BS
Psychology; certified APA, AAPP, CAPE, AAFE. Jack
Trimarco & Associates Polygraphy, Inc., 9454 Wilshire
Boulevard, 6th Floor, Beverly Hills, CA 90212, (310)
247-2637, e-mail: jtrimarco@aol.com. Web site:
www.jacktrimarco.com.
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AFTER THE WORST FINANCIAL COLLAPSE since the Great Depression,
the finger-pointing has escalated in earnest. Major financial institutions
that participated in the subprime market or failed to accurately price
or rate the risks involved with mortgage-backed securities are now
scrambling to protect themselves from the outrage observed in the recent
congressional hearings and evidenced by many civil lawsuits. So far,
Wall Street executives have not asserted the Fifth Amendment, but as
multiple civil and possible criminal proceedings loom, will they?

The Fifth Amendment privilege may be raised in any proceeding
by a witness who reasonably fears an answer may incriminate him
or her. While a corporation cannot claim the
privilege, its officers, directors, and employees
can. In addition, a witness may invoke the
Fifth Amendment protection if disclosure
would serve as a link in the chain of evidence
tending to establish criminal liability. Although
documentary evidence is generally not pro-
tected, exceptions may apply if the production
itself is testimonial and incriminating.

The recently televised congressional hearings involving Goldman
Sachs allowed us to observe how Wall Street executives handled the
hot seat. I can only imagine the hours they spent with legal counsel
preparing to testify. They did not assert the Fifth Amendment, which
is one means of giving the appearance of cooperation and transparency.
Perhaps some of the public were even persuaded. After the testimony
of Lloyd Blankfein, chief executive of Goldman Sachs, the firm’s
shares rose while the broader market fell.

As a lawyer, I found many of their answers to be calculated, eva-
sive, and deceptive. They took advantage of the less rigorous demands
of a congressional hearing, particularly given that most, if not all, of
the senators are less sophisticated than the executives when it comes
to complicated financial transactions. But even easy questions were side-
stepped. For example, Senator Susan Collins asked multiple Goldman
Sachs witnesses if they had a duty to act in the best interests of their
clients, not their firm. The query elicited some impressive verbal con-
tortions: “I believe we have a duty to serve our clients well,” one wit-
ness replied. Each refused to say yes. Goldman Sachs executives were
paid millions while leading the country into the meltdown. It calls to
mind the term “bankster,” a term coined in 1929 in connection with
the stock market crash of that year. It combines “banker” and “gang-
ster” to label bankers as criminally irresponsible.

While we can hope congressional hearings will lead to legislative
reform, the more likely means of shining some light on the financial
practices of the big banks may be multiple civil lawsuits, including
the civil fraud charges recently filed by the SEC against Goldman Sachs.
In that case, the SEC alleges that Goldman did not tell investors that
a security the bank was selling had been designed by someone bet-
ting against it. Perhaps, away from the cameras and grandstanding
politicians, we may get some real answers from Wall Street executives
once the plaintiffs engage in discovery and trial. Plaintiffs’ lawyers will

have more time and skill to challenge evasive answers and spin con-
trol. Judges will also be more likely to keep the defendants on a short
leash. Civil litigation will force Wall Street executives to provide
answers that Congress simply did not have the time, ability, or incli-
nation to obtain.

At the same time, Wall Street executives must be warily eyeing the
threat of criminal prosecution. So far, criminal prosecutions for fraud
have been brought against mostly lower-level players rather than
senior-level Wall Street executives. Yet at a congressional hearing in
December, when asked why no criminal cases had yet been brought

against CEOs, the assistant attorney general for the Criminal Division
of the U.S. Department of Justice, Lanny Breuer, commented, “It takes
a long time in hatching them and developing them. But they will be
brought.”

In mid-May, New York’s top prosecutor, Attorney General Andrew
Cuomo, subpoenaed eight banks and three ratings firms seeking
information on how the financial institutions may have tried to influ-
ence the ratings of mortgage-backed securities that lost value with the
housing market collapse. About that same time, it was disclosed
that federal investigators were expanding their inquiry into potential
criminal activities at a number of the biggest banks.

With the likelihood that criminal prosecutions will follow the many
civil cases, Wall Street executives must certainly be considering whether
they need Fifth Amendment protection against self-incrimination. If so,
the investment banking firms, the ratings agencies, and other financial
institutions involved in the meltdown could certainly suffer conse-
quences in the civil suits. Because blanket invocations of the privilege
are not allowed, Wall Street executives must invoke the Fifth in response
to each question that threatens them with criminal prosecution. That
could result in those witnesses being precluded from testifying at trial.
Invocation of the Fifth Amendment privilege may be treated as a vi-
carious admission.

The legal consequences to the firms and organizations involved—
particularly the criminal exposure—will keep their civil and criminal
attorneys busy for some time. That also will surely aggravate a pub-
lic relations nightmare for the defendant companies by enhancing the
bankster image.                                                                            n

closing  argument BY ROBERT M. HELLER

Will Wall Street Executives Seek the Protection of the Fifth Amendment?

Perhaps, away from the cameras and grandstanding politicians,

we may get some real answers from Wall Street executives. 

Robert M. Heller is a litigation attorney located in Century City. He focuses
his practice on business and entertainment litigation with an emphasis on
shareholder disputes.
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