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pain and suffering, and does not displace more generous state law
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UNITED STATESDISTRICT COURT
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MDL No. 1269

IN RE AIR CRASH NEAR PEGGY'S COVE,

NOVA SCOTIA ON SEPTEMBER 2, 1998 This Document Relates To:
ALL ACTIONSLISTED IN
APPENDIX EXHIBIT 1

MEMORANDUM OF LAW IN RESPONSE TO DEFENDANTS JOINT
MOTION TO DISMISSCLAIMSFILED ON BEHALF OF ALL FRENCH
AND SWISSDECEDENTS ON THE GROUND OF FORUM NON CONVENIENS

The Fantiffs Committee respectfully submits this memorandum of law, and accompanying
affidavits, declarations, and exhibits, in opposition to the motion of Sx defendants, The Boeing
Company (Boeing), McDonndl Douglas Corporation (Douglas), Swissair Swiss Air Transport
Company, Ltd. (Swissair), SR Technics AG, SAir Group, and Ddta Air Lines, Inc. (Delta)

(callectively “the movants”), to dismiss on the ground of forum non conveniens claims brought on behaf

of 65 of the 215 passengers killed in the crash of Swissair-Delta Hlight 111 (Flight 111) near Peggy's
Cove, Nova Scotia, Canada on September 2, 1998.

Defendant E.I. DuPont de Demours & Co. (DuPont) joinsin the motion but fully contestsits
ligbility. The three remaining defendants, Interactive Hight Technologies, Inc. (IFT), Santa Barbara
Aerospace (SBA), and Hollingsead Internationa Inc. (Hollingsead), do not join in the motion and do
not consent to appear in any foreign country or honor any foreign judgment. IFT and SBA oppose the
motion to dismiss.

Summary of Argument

Thismoation to dismissisill-advised, ill-concaived, and inherently flawed. Thereis absolutely no
authority for the unprecedented relief sought by the movants. No court has ever dismissed foreign

passenger death cases when:



. Litigation will continue in the forum on liability and damages for 113 American
passengers, for 21 foreign passenger cases which are not included in this motion, and
for the damsfiled on behdf of the 65 passengersincluded in this motion againg the
nonmoving defendants IFT, SBA, and Hollingsead.

. Three defendants do not join in the motion, do not agree to appear in aforeign court or
honor a foreign judgment, and two of them (IFT and SBA) vigoroudy oppose the
motion.

. Liability litigation will remain in the forum among dl of the defendants because of third-
party clams and cross-clams.

The case law prohibits forum non conveniens dismissa when judicidly inefficient piecemed litigation will
result. See Point 111 infra

The motion must dso be denied outright because the movants have faled to meet their
threshold burden of proving that an dternative, avallable foreign forum exigts with jurisdiction over dl
defendants and capable of resolving the entire case. The smple fact that IFT, SBA and Hollingsead
will not joininthemaotionisfata. See Point |.A. infra Moreover, the jurisdictiond rulesin France and
Switzerland are much more complex than the movants suggest, and it is doubtful that those courts will
accept jurisdiction over the American defendants. See Point |.B. infra Movants having failed to meet
their threshold burden, the Court is powerlessto dismiss.

Another threshold issue is the Court's determination of how much deference to give to plaintiffs
choice of forum. The movants are wrong to claim this Court should give plaintiffs choice little weight.
Among the plaintiffs dated for dismissal are U.S. resdents suing in their home forum and non-Swiss and
non-French plaintiffs who cannot sue in their home forum and for whom Switzerland or France would
be inconvenient, burdensome, and unfair. Also, the Swiss and French plaintiffs who have filed suit here
did so for reasons of convenience, efficiency, and fairness. Thisis the one forum cgpable of hearing
and resolving the entire case. Findly, the Swiss and French plaintiffs have treaty rights guaranteeing

them equal accessto our courts. Comity and our treaty obligations would be violated if we accord



these plaintiffs less deference. See Point 1l infra

Not only are movants unable to meet their fundamenta threshold, they cannot meet the burden
of proving that the private and public interest factors weigh heavily in favor of dismissd. All defendants
areinthisforum. Liability issuesexig in this forum, notwithstanding the offer of some movantsto pay
compensatory damages. These issues require proof available only here. Liability would also be at
issue in France or Switzerland, where courts require proof of the gravity of the fault to assess damages.
A liahility trid in those countries would raise insurmountable obstacles and create financid hardship.
Damages proof in France and Switzerland is obtainable here, and trid here would be fairer and more
comprehensve. See Point IV infra

The public factors overwhemingly favor denid of the motion. See Point V infra

. Thisforum isthe only one which can compe collection of dl cases arisng from this
tragedy and ensure uniform resolution of common lega issues. The factor of judicid
efficency favorsthisforum. The pardang of cases throughout a host of foreign courts
contravenes judicid efficiency. See Point V.C. infra

. The U.S. hasthe greatest interest in this litigation. The private and public investigations
on the cause of the crash are focused on the many dangerous deficiencies in the MD-
11, which pointsto the shared fault of the American defendants Boeing, Douglas,
DuPont, IFT, SBA, and Hollingsead. Already our federa government has reacted by
imposing new rules.

. This crash has aso awakened the American public and federal government to the safety
concerns in code-share joint service agreements between American carriers and foreign
carriers. New federd requirements have addressed these concerns.

The public factor of gpplicable law dso favors denid of the motion. United States law should
uniformly gpply to dl defendants and plaintiffs. The conflict of laws question would be more complex in
France and Switzerland, where the courts would have to gpply different substantive law to the carriers
and the manufacturers and would have to apply U.S. or Canadian law to the manufacturers, with great

uncertainty asto which U.S. or Canadian law to apply.

This motion should be denied.



Statement of Facts

Hight 111 was an internationd flight operated jointly by the American carrier Deltaand the
Swiss carrier Swissair pursuant to their Alliance Agreement, approved by the U.S. Department of
Trangportation (DOT). App. Exh. 2 The aircraft was a Boeing-Douglas MD-11.

Flight 111 departed Kennedy Airport in New Y ork City, bound for Geneva, and crashed a
little over an hour later near Peggy's Cove, Nova Scotia, in Canadian internd waters. Because the
crash occurred in Canada, the Canadian Transportation Safety Board (TSB) isinvestigating it, asssted
by our National Transportation Safety Board (NTSB), our Federd Aviation Adminigtration (FAA),
and the Swiss Bureau for Accident Investigation. Although the investigation is on-going, the
circumstances of the crash have dready sgnificantly impacted U.S. public safety concerns.

Thislitigation sgnificantly impacts the United States in many respects. There were 113
American passengers and 102 foreign passengers invited here for business or tourism. Of these 102
foreign passengers, representatives for 86 of them have filed actionsin the United States. These 86
foreign passengers comprise 62 families domiciled around the world:  France, Switzerland, Itdy,
Canada, Mexico, Germany, England, Spain, India, Egypt, Saudi Arabia, Afghanistan, Iran, and the
former Yugodavia This motion addresses 65 alegedly “Swiss’ and “French passengers’ (or 45
families), dthough the movants have stated their intent to move to dismiss al foreign cases?

Potential Liability of American Manufacturers

! “App. Exh. " refersto the plaintiffs separately bound Appendix of Exhibits, affidavits
and declarations submitted in support of this response.

2 The motion misidentifies some decedents as Swiss or French. One decedent, Mayline
Junod, was aU.S. domiciliary. Severa decedents --DeRoussan, Cegar, Scoular, and Baeumer —were
not French or Swiss and ther plaintiffs cannot sue in their home forum. Other cases dated for dismissal
involve U.S. plaintiffs or clamants. Martin, Jegge, Brooks, Noceto, Brown and Sdakhoutdinov. The
motion should be denied outright asto these plaintiffs. See I11.A. infra
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The TSB investigation's focus on product defects as the cause of the Hight 111 crash, points
fault a 9x American defendants, Boeing, Douglas, DuPont, IFT, SBA and Hollingsead. The American
interest in thislitigation could not be more grave.

Douglas designed and manufactured the MD-11 in Cdifornia Boeing now owns Douglas.
DuPont makes the Mylar which was used to coat the MD-11's therma acoustic insulation blankets.
The interactive in-flight entertainment (IFEN) system on board the MD-11 that crashed was designed
by IFT and ingtaled by Hallingsead. SBA applied for and obtained from the FAA the Supplementa
Type Certificate (STC) that is required before *introducing amgor change in type design....” Federd
Avidion Regulation §21.113.

In interim safety recommendations dated August 11, 1999, the TSB concluded that a cause of
this tragedy was the dangeroudy high flammability characteristics of the MD-11's metdlized Mylar-
coated insulation blankets, which had an “in-service higtory [of]...demongrated flammability.” See
App. Exh. 3. Almogt 700 U.S-- registered aircraft use these flammable insulation blankets. On the
same day, the FAA issued a Notice of Proposed Rulemaking, which, if adopted, would require
remova of these insulation blankets from al U.S.-registered MD-11 arcraft. See App. Exh. 4.

Presently, the TSB is sorting through the wreckage of Flight 111 to locate the cockpit map
lights. Swissair has reported signs of burning around the map lightsin severd of its MD-11 aircraft.
See App. Exh. 5. The map lights use a halogen bulb which develops high heat. These bulbs are
recessed and press againg the flammable insulation blankets. Boeing responded by issuing an MD-11
Alert Service Bulletin, urging airlines to check the map lights and ingal fire-resstant tape to protect
from burning. See App. Exh. 6.

On March 2, 2000, the TSB addressed a safety advisory letter to the NTSB, as “the

representatives of the State of Manufacture,” stating, “you may decide that the Stuation warrants a



more comprehensive assessment of the state of the map light ingalations in the existing MD-11 flest,
and perhaps other aircraft fleets as appropriate.” See App. Exh. 7.

On April 5, 2000, the FAA responded and issued a Safety Order requiring dl airlines to unplug
the map lightson dl MD-11s. Thisis the twenty-third Safety Order issued by the FAA about wiring on
the MD-11 since the Hight 111 crash. See Vancouver Sun article at 1, App. Exh. 5.

Another possible cause of thefireisarcing of dectrical wireson the MD-11. Asof March 16,
2000, the TSB had found 20 arced wires and is conducting additiona wire testing. One of the “hot
gpots’ on the arcraft points to the interactive in-flight entertainment (IFEN) system wiring on the aircraft
as the potentia source of ignition of thefire. This points to defendants IFT, SBA, and Hollingsead.

Safety | mplications of the Delta-Swissair Code-Shar e and Joint Service Flights

Another American safety concern arises from the fact that Flight 111 was ajointly operated
code-share flight between Delta.and one of its many foreign alliance partners, Swissair.> One concern
is the possible disparities between the safety records and operating procedures of the American carrier

and its foreign code-share partner. One New Y ork Times article reported asfollows. “The safety

implications of code share, became clearer after Swissair Flight 111 crashed off Haifax, Nova Scotia,
in 1998 killing dl 229 people aboard.” See App. Exh. 10. A DOT ingpector generd's report has
concluded that, to date, code-share agreements have been judged according to economic criteria, not
safety. See App. Exh. 11.

DOT has acted on these concerns. In February of this year, the DOT imposed requirements

on American carriers with foreign code-share partners to perform safety audits of their foreign partners

3 Deta provided liability insurance for Hight 111 and included Swissair as an additiond
insured. See App. Exh. 8. The DOT treats Delta and Swissair as partners, holding them jointly ligble
for FAA regulaion violaions on their code-share flights. See App. Exh. 9.
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as a condition to operating code-share service. See App. Exh. 12.4

Defendants Have I nter posed Claims Against Each
Other and Do Not All Join In thisMotion

On March 14, 2000, IFT moved this Court for leave to file third-party complaints or cross-
damsagaing Swissar and SR Technics AG in dl actionsfiled by plaintiffs againgt IFT, induding the
actions filed by the French and Swiss plaintiffs® IFT opposes this motion and will not consent to
gppear in aforeign country or honor aforeign judgment.

SBA filed for bankruptcy protection on or about August 6, 1999. The bankruptcy stay was

lifted by Order dated January 26, 2000. In the plaintiff'saction Bell, et d. v. SBA, et d., PA 99-6075,

SBA's answer asserts cross-claims againgt Boeing, Douglas, Swissair, Delta, SAir Group, and SR
Technics AG. SBA has given this Court notice that it also opposes this motion. Hollingsead has dso
not joined in the motion. DuPont joins, but contests its liakility.

In their motion papers, the movants -- Boeing, Douglas, Swissair, Delta, SAir Group, and SR
Technics AG -- date that they will not seek contribution or indemnity from any third partiesin actions
refiled in Switzerland or France. Their conduct suggests otherwise. Swissair, SAir Group, and SR
Technics AG havefiled “ Statements of Claim” in Zurich, Switzerland againg defendants IFT and SBA,
American corporations with no resdence in Switzerland.

Thereis further evidence that casts doubts on the movants intentions. In the August 10, 1999

Practice and Procedure Order #1, this Court directed that “no discovery requests shall be served or

4 Legidation was aso introduced in the House (H.R. 2024 - the Aviation Code-Share
Safety Act of 1999) to mandate safety audits of foreign carrier code-share partners.

5 Third-party actions for contribution or indemnification by a non-passenger againg a
carrier are not governed by the contract of transportation between the passenger and the carrier and
therefore fal outside the requirements of Article 28 of the Warsaw Convention. [n re Air Crash Near
Agama, Guam, MDL 1237, CV 98ML7211 (HLH) (C.D. Cd. Jan. 25, 1999).
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need be responded to prior to the issuance of such [further] Order.” This Court has not yet entered an
order alowing discovery. Y et, without notice to this Court, or to the plaintiffs, or even to SBA's
ligbility counsd, on January 28, 2000, Boeing and Swissair gppeared before the Bankruptcy Court in
the Centrd Didtrict of Cdifornia on bendf of Boeing's motion for an emergency order to dlow an
examination of al of SBA's records and an oral examination of Robert Chickering, SBA's Chairman.
See App. Exh. 135

To support its claim of “emergency,” Boeing aleged that the proposed sde of SBA's assets,
aready approved by the Bankruptcy Court, was possibly contrary to Boeing's interest in seeking
contribution or indemnification from SBA in the Hight 111 litigation, because the sde of SBA's asts
“would include the sdle of a potentid dter ego clam SBA had againgt itsindder parent Quaker
Holdings, Inc. (Quaker).” App. Exh. 13 at 2.7

Boeing was given three days to conduct its document discovery and examination of SBA's
Chairman. Boeing proceeded to ingpect and copy documents, but the examination of Mr. Chickering

was canceled when SBA's liability counsdl, Rose Walker, L.L.P., appeared at the deposition to stop it.

6 App. Exh. 13 isan unofficid transcript of the January 28, 2000 hearing. The officid
transcript was ordered severa months ago and upon receipt will be subgtituted for the unofficial
transcript. A copy of the Bankruptcy Court's origind audio-cassette tapes have been filed with the
court.

! The Bankruptcy judge granted the request, but expressed the following reservations.
Boeing's request was “very broad’; Boeing could get the documents from SBA's liahility lawvyers, Rose
Waker, L.L.P.; the documents would in any event pass to the new owner who would have a duty to
preserve them; and the court had not seen “any evidence” of an dter ego clam. Boeing replied that it
“just want[ed] to know whether there's [an ater ego] claim or not” and with respect to pursuing the
documents directly from SBA's liability counsd, Boeing dated: “It's not feasble to go therefird.

We're obvioudy going to go to both places, Your Honor.” (emphasisadded). See App. Exh. 13 & 6,
20, 22, 26, 30-32, 47.
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Argument

THE MOVANTSFAIL TO ESTABLISH THE PREREQUISITE THRESHOLD
THAT FRANCE AND SWITZERLAND ARE AVAILABLE ALTERNATIVE
FORUMSFOR THE ENTIRE CASE.

A. Switzerland and France are not available forumsfor the entire case because
three American defendants- IFT, SBA, and Hallingsead - fail tojoin in the
maotion.

The requirements of aforum non conveniens motion are well-established. The defendant must

initidly prove that an adegquate and available dternative foreign forum exigts for the entire case. Piper

Aircraft v. Reyno, 454 U.S. 235, 254 n. 22 (1981); Lacey v. Cessna Aircraft Co., 862 F.2d 38, 43

(3d Cir. 1988) (Lacey 1); Inre Air Crash Disaster Near New Orleans, Louisana, 821 F.2d 1147,

1165 (5th Cir. 1987) (New Orleans). If the movant meetsthis prerequisite, it must then further
establish that the private and public interest factors “weigh heavily in favor of dismissa” and * decidedly

infavor of trid in theforeign forum.” Lacey v. Cessna Aircraft Co., 932 F.2d 170, 180 (1991) (Lacey

11). The *“wltimate inquiry iswheretrid will best serve the convenience of the parties and the ends of

justice” Lacey |, 862 F.2d at 42, quoting Koster v. American Lumbermens Mutua Cas Co., 330

U.S. 518, 527 (1947).
“[A] foreign forum is available when the entire case and dl parties can come within the
juridiction of that forum.” New Orleans, 821 F.2d at 1165. As stated by the Third Circuit in Lacey

11, “[t]he defendant must establish initidly, that an adequate forum exists asto al defendants.” 932

F.2d a 179 (emphass added) (citation omitted). The Third Circuit emphasizes the primary significance

of having one “judicia roof” for the comprehensive litigation. Lacey 11, 932 F.2d at 183 n.10, 190.8

8 See dso Jotav. Texaco, Inc., 157 F.3d 153, 159 (2d Cir. 1998) (“acourt must satisfy
itself [among other thingg that the litigation may be conducted dsawhere againg al defendants.”)
(interna quotes omitted); Cdavo Growers of Ca. v. Generd Belgium, 632 F.2d 963, 968 (2d Cir.
1980), cert. denied, 449 U.S. 1084 (1981) (al defendants must consent); Madanes v. Madanes, 981
F.Supp. 241, 264-66 (S.D.N.Y. 1997) (Swiss courts and Argentinian courts did not have jurisdiction
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This case law isdispositive. For example, New Orleans affirmed denid of Pan American's
motion to dismiss “because no other forum could entertain the plaintiffs actions againg dl of the
defendants” 821 F.2d & 1168. Pan American had moved to dismissdl plaintiffs clams-- dl plaintiffs
were Uruguayan -- ingsting that its agreement “to pay any judgment rendered in an dternative
forum...made an dternative forum avalable” 1d. (emphasis added). The court disagreed, stating that
because co-defendant United States had not joined in the promise, “Pan American's conditional
promises Smply fail to meke dl defendants available to plantiffsin the Uruguayan forum.” 1d. at 11609.

The movants incorrectly atempt to distinguish New Orleans by daming that Pan American had
not agreed to pay full compensatory damages awarded in plaintiffs favor. Defendants Mem. at 14.
Thisiswrong, as Pan American agreed “to pay any judgment rendered in the dternative forum,” but the
court il affirmed denia since Pan American could not “make dl defendants available to plantiffsin the
[foreign forum].” Id. at 1168-69 (emphasis added).

The movants confuse a plaintiff's right to sue with the prohibition againg collecting a double
recovery againg multiple tortfeasors. Plaintiffs are entitled to sue al joint tortfeasors and have ajury
hold them legdly accountable, just as defendants have the right inter se to seek contribution. No joint
tortfeasor may avoid afinding of ligbility, and no defendant can choose for plaintiff which joint
tortfeasorsto sue. Yet, thisis what the movants suggest when they argue that their promise to

compensate (except for joining defendant DuPont) “renders moot plaintiffs clams againg other parties

over dl defendants and “it would be improper to dismiss the case absent a proffer by al of the
Defendants that they would be willing to consent to the jurisdiction of the Argentine court, aswedl as
agree to stisfy any judgment reached by that court.”); In re Disaster at Riyadh Airport, Saudia Arabia
on August 19, 1980, 540 F.Supp. 1141, 1144 (D.D.C. 1982) (*As a prerequidite, the court must
edtablish whether an adequate dternative forum exists which possesses jurisdiction over the whole
case.”) quoting Pain v. United Technologies, Corp., 637 F.2d 775, 784-85 (D.C. Cir. 1980), cert.
denied, 454 U.S. 1128 (1981).
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than these Defendants.” Defendants Mem. at 15.

Faintiffs clams againg other defendants can only be dismissed if found to lack merit, upon a
motion to dismiss on summary judgment or directed verdict. Y et, even Boeing believesthe dams
againg the IFEN defendants are viable, as judged by Boeing's aggressive use of the SBA bankruptcy
proceeding to conduct discovery, despite this Court's stay on discovery.

Because the movants fail to establish the threshold requirement, this Court is powerless to
dismiss. Lacey I, 932 F.2d at 180; New Orleans, 821 F.2d at 1165.

B. Even if all defendants had consented to appear in Switzerland and France, it is
doubtful that Swissor French courtswill accept jurisdiction over claims against
the American defendants.

Switzerland

Professor Andreas Bucher, a highly regarded expert on Swiss law,® retained by the plaintiffs,
has concluded that it is doubtful that Swiss courts will accept jurisdiction over the American movants
Boeing, Douglas, and DuPont. Ordinarily, Swiss courts have jurisdiction over tort clams only when the
defendant is Swiss or the tort occurred in Switzerland. Bucher declaration 927, attached as App. Exh.
14 (heresfter “Bucher _"). Nether basis of jurisdiction exists over any American defendant.

Jurisdiction of Swiss courts over the American movants aso cannot be based on an agreement
on jurisdiction under Article 17 of the Lugano Convention or Article 5 of the Swiss Private Internationd

Law Act (PILA). Bucher 28-39. In Switzerland, Lugano Convention Article 17 could apply to

American defendants, as long as the plaintiffs are Swiss, but requires that the agreement on Swiss court

o Prof. Dr. Andreas Bucher isafull professor of private internationa law and civil law at
the University of Geneva School of Law, where he has been director of severa departments (Civil Law
and International Law) before becoming President of the Section on Private Law. He hasbeen a
lecturer at the Hague Academy for Internationa Law and isthe author of many highly respected articles
and books on Civil Law and Private International Law (conflict of laws). He served the Swiss
Government in drafting the Swiss Statute on Private Internationa Law (PILA). Heisthe expert of the
Swissdelegation a dl sessons of the Hague Conference on Private International Law.
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jurisdiction be based on the parties mutua consent and meet one of the requirements of formality, such
as “evidenced in writing.” Bucher 1 30-31. Mutua consent does not exist here. If the Swiss cases
were to be dismissed over plaintiffs objections, the plaintiffs would be compeled to refile in
Switzerland or forgo relief. 1d. at 11 32-33, 39. Refiling in Switzerland under compulsion of aU.S.
dismissal is not an exercise of free consent Id. Smilarly, Artide 5 of PILA, which could gpply to non-
Swiss plaintiffs suing a non-Swiss defendant, aso requires mutua consent, which does not exist. 1d. at
137.

The only remaining basis for Swiss court jurisdiction over the American movantsis thelr
voluntary appearance. Id. at 142.° Article 5(3) of PILA, however, provides that the court has
discretion to decline such acase, unless a least one party is domiciled in the forum canton or Swiss law
applies. 1d. a 145. There are non-Swiss plaintiffs who would be forced to file their contractud
Warsaw Convention suits in Switzerland againgt the carriers Swissair and Delta (because the
decedents tickets were purchased there and Geneva was the destination), but who would face a
ggnificant risk of having their tort daims againg the American movants declined because they are not
Swiss and Swiss courts will not apply Swisslaw to the product liability dlams againgt the American

defendants. |d. at 1 46-48, 59-62.1' See dso pp. 40-41 infra

10 This, of course, does not gpply to defendants SBA, IFT, and Hollingsead, who do not
consent to appear in aforeign court.

1 Non-Swiss plaintiffs would have to sue the carriers in Switzerland but could not sue the

American movantsthereinclude: Alleaume (PA 99-5854, PA 99-6150) (French); Baeumer (PA
00-960) (German); Brooks (PA 99-4190, PA 99-5863, PA 99-6105) (Virginia); Brown (PA 99-
6014, PA 99-6326) (New Y ork); Calvet (PA 99-6009, PA 99-6432, PA 99-6105) (French);
Cegar (PA 99-6152, PA 99-6105, PA 99-6107) (Serbian); DeRoussan (PA 99-6019, PA 99-
6438, PA 99-6105) (Brazilian); Gardner, et al. (PA 99-6110, PA 99-6058) (England); L esaichot
(PA 99-4234, PA 99-5864, PA 99-5812, PA 99-6110, PA 99-6057); M ehrar aban-Samit (PA 99-
6110, PA 99-6043) (French); Noceto (PA 00-420) (Florida); Rossi (PA 99-6110, PA 99-6046)
(Italy); and Salakhoutdinov (PA 99-6110, PA 99-6059) (Ohio).
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Bucher as0 expresses sgnificant doubt that a Swiss court will entertain even the Swiss
plantiffs actions, when it is 0 clearly not their “will to have the clam decided by that Court.” 1d. at |
49. He dates:

In a hypothesis where the motion to dismiss clams on the ground of
forum non conveniens would be granted, Plaintiffs, when introducing
their claim before a Swiss court on the basis of the Defendant's
appearance, will and are entitled to explain that they are doing so
exclusvely for reasons related to forum non conveniens, whichisa
doctrine unknown under Swiss law. Thus, Plaintiffs will would appear
to be till directed to have the claim entertained by aU.S. court. This
may have as a consequence that a Swiss court might qudify the filing of
the dlam as purely conditiond and, therefore, refuse to entertain the
matter. It is certain that no Swiss court will accept to comply with any
foreign decison quaifying Swiss jurisdiction as convenient for Plaintiffs;
such adecision would not be recognized in Switzerland.

When doubt exigts that aforeign court will accept U.S. dismissed cases againgt U.S.

defendants, forum non conveniens dismissal cannot be granted. Machline v. National Helicopter, 1995

WL 251540 (S.D.N.Y. May 1, 1995) (no plaintiff should “be compelled to explore murky waters of
[foreign forum's] jurisprudence to pursue the claims asserted in the complaint”).!?
France
It is aso serioudy doubtful that under the circumstances of this litigation French courts will

accept jurisdiction in actions filed by French plaintiffs againgt foreign defendants. According to

12 Concerns about how a dismissed case will farein aforeign country should be evauated
according to actua studies. See, e.g., Robertson, “Forum Non Conveniens in America and England:
A Rather Fantastic Fiction,” 103 U. Tex. Quarterly L. Review, 398, 419 (July 1987) (In astudy of 85
dismissed cases, none resulted in a plaintiff's verdict in aforeign court; of the three tried and log, two
were lost on the ground of statute of limitations, despite defendant's express waiver of that defense).

Movants suggestion that a conditiona dismissal avoids the need to worry about jurisdictiond
complexities and doubtsis absurd and insendtive. Movants would have this Court dismiss these cases,
despite jurisdictiona doubts, require plaintiffs to hire new counsd in Switzerland, only to have their
cases declined and then hopefully refiled in the United States. The plaintiffs are individuas who have
logt aloved family member; they are not foreign corporate entities who can more easlly refile without
emotiond hardship and with lessfinancid hardship. The plaintiffs are not ping-pong ballswho
should bounce from court to court waiting to see which court will accept them.
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Professor Pierre Mayer, an esteemed expert on French law, retained by the plaintiffs,*® French law
contains “ordinary” rules of jurisdiction and rules based on “privilege.” Declaration of Professor Mayer
117, attached as App. Exh. 15 (hereafter “Mayer ). Under the ordinary rules, acourt has
jurisdiction over atort case when the defendant is French or the tort or harm occurred in France.
Mayer 18. Neither gpplieshere. 1d. at 19.%* The site of plaintiffs damagesis Canada, not France; the
fact that plaintiffsfed ther lossin Franceisirrdevant, according to case law in France and from the
Court of Justice of the European Communities, and according to the French legd expertsreferred to as
the “doctrina writers” 1d.

Mayer further concludes that while jurisdiction for daims againg foreign defendants may be
based on the “privilege’ of the French plaintiff's nationdity (pursuant to Article 14 of the Civil Code),
that privilege can only be invoked by the plaintiff paossessng the privilege, not by the foreign defendant.
Id. at 11 10, 16.

Mayer states that this problem is not cured by movants willingness to appear in France:

13 Prof. Dr. Pierre Mayer isafull professor at the University of Paris| (Panthéon-
Sorbonne), where he teaches civil law, private international law, and arbitration law. Heisan
internationa arbitration counsdl and arbitrator. He is the author of a comprehensive and leading treatise
on Private Internationa Law (conflict of laws), now in its 6™ edition. He has authored numerous
authoritative articles on Private Internationa Law (conflict of laws), Internationa Jurisdiction, and
International Arbitration. He holds many important editoria positions and committee postions (e.g.,
Committee on Internationa Commercid Arbitration of the International Law Association, French
Committee on Internationa Private Law, European Council of the London Court of Internationa
Arbitration, Committee on Private Internationd Law of the International Union of Lawyers).

14 Jurisdiction in France over the contractua Warsaw Convention claims are determined
separately under Article 28 of the Convention, which gives French courts internationa jurisdiction over
the contract claim and aso determines the venue of the action. Mayer 5. In France, the French
plaintiffs must sue the carriers Swissair and Ddltaiin the city in which the ticket was purchased or the
city of destination. 1d. For some French plaintiffs, if dismissed from the U.S,, they would have to sue
the carriersin Switzerland, because the tickets were purchased there and the destination was Geneva.
Thisgppliesto: Alleaume (PA 99-5854, PA 99-6150); Calvet (PA 99-6009, PA 99-6432, PA 99-
6105); L esaichot (PA 99-4234, PA 99-5864, PA 99-5812, PA 99-6110, PA 99-6057);

M ehr ar aban-samit (PA 99-6110, PA 99-6043), and possibly others.

-14-



Id. at 916.

In sum, movants have not met their threshold burden to prove that Switzerland and France are

As regards the non-carrier defendants, the French courts
would, according to Article 92 of the New Code of Civil Procedure,
have the discretion to decline ther jurisdiction if the plaintiffs did not
invoke Article 14 of the Civil Code (see supra N° 10), even if the
defendants accepted such jurisdiction. It ismogt likely that they would
in fact decline their jurisdictions in order to favor the plaintiff's use of the
jurisdiction of the defendants domicile, snce that isanorma standard
of internationa competence according to French law.

French courts would have to retain their jurisdiction only in the
case when both parties consent to accept, even tacitly, said jurisdiction.

Any tacit extenson of competenceis, however, doubtful here
when the defendant accepts the competence of the French courts, while
a the same time, the plaintiffs contest their competence. This scenario
has not been precisaly envisoned ether by law or by jurisprudence; it
is, infact, unusud to see the plaintiffs address French judges and, at the
sametime, contest their international competence. | do believe,
however, that the French courts would most certainly take this
contestation in account, since there would obvioudy be no mutua
consent to extend their international competence.

available forums for the entire case. This Court iswithout authority to dismiss.

. PLAINTIFFS CHOICE OF FORUM ISENTITLED TO GREAT DEFERENCE,
BECAUSE SEVEN DEFENDANTSRESIDE HERE, THE THREE FOREIGN
DEFENDANTSARE AMENABLE TO SUIT HERE, LIABILITY EVENTS

OCCURRED HERE, AND LIABILITY ISAT ISSUE.

The second threshold issue in aforum non conveniens motion is for the court to determine the
amount of weight to be accorded to aforeign plaintiff's decison to sue here. Lony v. E.I. DuPont de

Nemours & Co., 886 F.2d 628, 633-34 (3d Cir. 1989) (Lony 1). The assumption that aforeign

plaintiff's choice of aU.S. forum may not be based on convenience is entirdly rebuttable. When the

“foreign plaintiff has made a strong showing of convenience,” the court can place that plaintiff “on the

same footing as adomedtic plaintiff.” 1d. at 634.

Before addressing the Swiss and French plaintiffs choice of an American forum, it is necessary

to discuss those plaintiffs claims which should never have been included in thismotion. Asto these
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plaintiffs, this motion should be denied outright.

A. Oneclaim filed on behalf of an American decedent and several filed by
American and other non-Swiss and non-French plaintiffs should not have been
included in thismotion.

One dam identified for dismissd involves an American domidiliary:

. Decedent Mayline Junod (PA 99-2528, PA 99-5236) had moved to New Y ork City
from Switzerland to accept a managerid position with a manufacturer of fragrances and
flavors. See Schwartz aff. attached as App. Exh. 19. She had no intent to return to

Switzerland. Her employment records, bank records, and the witnesses
knowledgeable about her employment are here.

Severd other casesinvolve American plaintiffs:

. The Martin case (PA 99-6007) involves American plaintiffs from Texas who lost their
son Joseph Martin, aU.S. citizen residing and working in Paris and filing U.S. and
French tax returns. Thereisno loss of support claim.

. Decedent Heidi Kretschmer (PA 99-6014, PA 99-6326) was a British citizen who had
four adult children. The plaintiff is her son Colin Brown, aresident of Brooklyn, New
York. Thereisno loss of support claim.

. Faintiff Marat Salakhoutdinov (PA 99-6110, PA 99-6059), adomiciliary of Ohio,
origindly from Russia, lost his sster Elvira, who had moved from Russiato Geneva.

The decedent's parents il live in Russa

. Veronique Noceto (PA 00-420), aresident of Orlando, Florida, lost her mother and
father, who lived in France. Sheisan only child.

. Chantal Brooks (PA 99-4190, PA 99-5863, PA 99-6105), aresident of Virginia, lost
her parents, who were retired and residing part-time in Geneva, and spent other
portions of their timein Virginiaand in Si Lanka, where they had afarm.

These plaintiffs have sued in their home forum, and their choiceis entitled to great deference.

Another case involves a Swiss plaintiff, Rudolf Jegge, suing for the degth of hiswife Evelyn and

16-year-old daughter I1sabelle, both of whom were dua U.S.-Swiss citizens living in Geneva. (PA 99-
6106, PA 99-6105, PA 00-129). Rudolf and Evelyn's son Alexander, adud U.S.-Swiss citizen, isa
clamant and residesin Denver, Colorado, where he atends college. Evelyn's surviving parents are dso

cdamantsand are U.S. citizens, resding in Puerto Rico. These dlams do not involve loss of support.
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Great deference should be accorded to Mr. Jegge's choice of forum.

Great deference is dso dueto aforeign plaintiff's choice of an American forum when the
chosen and dterndtive forums are both foreign to the plaintiff. Lacey 1, 862 F.2d at 46. In other
words, these plaintiffs cannot sue & home. Severd plaintiffsfall in this category and have brought suit in
the most convenient forum.

. Paintiff Marie-Luise Baeumer (PA 00-960), is acitizen and domiciliary of Germany,
who logt her husband Dr. Ludwig Baeumer, ahigh level functionary of the World
Intellectua Property Organization (WIPO), another United Nations organization. Dr.
Bauemer was stationed to work for WIPO in Geneva and his work required frequent
internationa trips throughout Europe and to the United States. His domicile was

Germany.

. Paintiff Maria Leite De Roussan (PA 99-6019, PA 99-6438, PA 99-6105), isa
citizen and domiciliary of Brazil. Shelogt her husband Y ves De Roussan, a citizen and
domiciliary of Montreal, Canada. Y vesworked for UNICEF in Eastern Europe and
resded in Genevafor purposes of thisassgnment. U.N. staff may not change domicile
when they are assigned to aforeign post. Yves personnd fileiskept a U.N.
headquartersin New York City. Witnesses familiar with Yves work are located in
New York City, Africa, Brazil, Switzerland, Eastern Europe and Canada. Yves
children from his first marriage are citizens and domiciliaries of Montredl, Canada.

. Paintiffs Djuradj and Biserka Cegar, domiciliaries of present-day Serbia and
Montenegro (formerly Yugodavia) (PA 99-6152, PA 99-6105, PA 99-6107), also
cannot bring suit in their home forum. These plantiffslost their daughter Natasa, a
gifted physicist. Just before her desth she had performed research at the State
Universty of New York in Stony Brook. She was returning to Lausanne, Switzerland
to continue her doctora studies a the Ecole Polytechnique Federale de Lausanne.
Natasa was raised and had done part of her undergraduate work in Sargjevo (now part
of BosniaHerzegovina); then, after outbreak of war, she and her family fled to
Belgrade, now part of Serbia, where she completed her undergraduate degree. The
family then fled to Montenegro. Six months before her death, Natasa then obtained a
student visato sudy in Lausanne. People familiar with decedent's research work arein
New Y ork, Florida, Washington, New Jersey, Germany and Switzerland.

Other foreign plaintiffs for whom neither France or Switzerland ishomeinclude: Plaintiff Ross
(PA 99-6110, PA 99-6046), who resides in Italy and whose decedent resided in Switzerland; plaintiffs
Gardner, et d. (PA 99-6110, PA 99-6058), who reside in England and whose decedent resided in
England.
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B. The Swissand French plaintiffs choice of forum isentitled to great weight.
Courts do not discount aforeign plaintiff's choice of an American forum when defendants resde

here and sgnificant events occurred here. Peregrine Myanmar Ltd. v. Segal, 89 F.3d 41, 46 (2d Cir.

1996) (strong presumption in favor of plaintiff's choice “especidly if the defendant resdesin the chosen
forum”); Lony 1, 886 F.2d at 634 (foreign plaintiff's choice favored when it is the defendant's forum and

place of misconduct); Schertenleib v. Traum, 589 F.2d 1156, 1164 (2d Cir. 1978) (choice of

defendant's forum weighs heavily againgt dismisd).

The Swiss and French plaintiffs have chosen the most convenient forum. It isthe only one
capable of resolving the entire case againgt al defendants, because seven of the ten corporate
defendants reside in the forum, the three Swiss defendants can be sued here, significant liability events
occurred here, liability issues are contested (see pp. 26-28 infra), and three of the American defendants
-- IFT, SBA, and Hollingsead -- do not join in the motion or agree to appear in any foreign court and
honor aforeign judgmen.

Our Condtitution protects the comity right of foreigners to sue American defendants in our
courts. In The Sapphire, 78 U.S. 164 (1870), a case involving the collision between a French and
American ship, the Court stated:

The firgt question raised is as to theright of the French Emperor to sue
inour courts. On this point not the dightest difficulty exists. A foreign
sovereign, aswell as any other foreign person, who has ademand of a
civil nature againgt any person here, may prosecute it in our courts. To
deny him this privilege would manifest awant of comity and friendly
feding . ... The Condtitution expresdy extends the judicia power to
controversies between a State, or citizens thereof, and foreign States,

citizens, or subjects, without reference to the subject-matter of the
controversy.

Id. at 167 (emphasis added).

Bilateral treaties between the United States and Switzerland and the United States and France
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a0 grant to Swiss and French plaintiffs equal access to our courts. When our tregty relations
guarantee to aforeign state's nationals equd trestment in and access to our courts, the district court

must apply the same forum non conveniens standards to aforeign plaintiff that aU.S. plaintiff enjoys.

Blanco v. Banco Ind. de Venezuda, 997 F.2d 974, 981 (2d Cir. 1993); Irish Nationa Ins. Co., Ltd. v.

Aer Lingus Teoranta, 739 F.2d 90, 91-92 (2d Cir. 1984); Farmanfarmaian v. Gulf Oil Corp., 588

F.2d 880, 882 (2d Cir. 1978); In re Maritima Aragua, SA., 823 F.Supp. a 149. Article 1 of the
1850 Treaty of Friendship between the U.S. and Switzerland, 11 Stat. 587 (1850), provides that
citizens of Switzerland and the United States “shall have free access to the tribunds, and shdl be at
liberty to prosecute and defend their rights before courts of justice in the same manner as netive
citizens....” The 1800 Treaty of Friendship and Commerce with France, 8 Stat. 178 (1800), extendsto
each gate's nationds the privilege of “most-favoured nation” status and forbids discrimination in
business and commerce.

All plantiffs choice of forum is entitled to full deference.
[11. NO PRECEDENT SUPPORTSTHE RELIEF DEFENDANTS SEEK BECAUSE

THISFORUM ISTHE ONLY ONE CAPABLE OF RESOLVING ALL CLAIMS,

AND DISMISSAL WOULD LEAVE SIGNIFICANT LITIGATION HERE.

Even had the movants met their threshold burden, they cannot meet their burden of proving that
the private and public interest factors weigh “heavily” in favor of dismissal. Lacey 11, 932 F.2d at 180.

In fact, there is no precedent for the relief the movants seek. No court has ever dismissed
foreign passenger cases when related litigation would continue in the forum for American passenger
cdams (in thislitigation 113 dlams); for foreign plaintiffs claims not included in thismotion; for the
clams of the foreign plaintiffs included in this motion against non-moving defendants; and for the cross-

clams among the defendants. A further complication of dismissa isthat severd foreign countries would
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themsdves have litigation parsed out to multiple loca forums™ No court has ever dismissed when the

United Statesis the only forum capable of providing one judicia roof for the entire case, and dismiss

only burdens numerous foreign courts without significantly lessening the work to be done in the forum.
In short, defendants seek piecemed litigation in contravention of judicid efficiency and the

purposes of forum non conveniens. The doctrine exists to serve the convenience of the parties and the

ends of justice, not to burden court systems. Koster, 330 U.S. at 527.
Accordingly, courts deny dismissal when piecemed litigation would be the result. Friends for

All Children, Inc. v. Lockheed Aircraft Corp., 717 F.2d 602, 609 (D.C. Cir. 1983) (dismissal denied

when American damswould remain); In re Air Crash off Long ISand, New Y ork on July 17, 1996,

65 F.Supp.2d 207, 217-218 (S.D.N.Y. 1999) (“Air Crash off Long Idand”) (“the piecemed litigation

that would be created by dismissng the French actions...weighs againgt dismissd as a public interest
factor aswell as a private interest factor”); In re Maritima Aragua, SA., 823 F.Supp. 143, 147

(SD.N.Y. 1993) (dismissa denied when related U.S. admiralty action would remain); Ruchti v. Boeing

Co., 18 Avi. 17,153, 17,154 (E.D. Pa. 1983) (jurisdiction was retained in European passenger cases,

34 out of the 46 passengers, because the court would still hear American passenger cases); Inre Air

Crash Near Cdli, Colombia, December 20, 1995, 96-M D-1125, unreported Omnibus Order dated

Jan. 17, 1997, pp. 40-41, 53-54 (S.D. Fla. 1997) (“Air Crash Near Cali”) (no dismissal of foreign

passenger cases when dismissal would burden foreign courts without significantly reducing forum's

15 The Second Circuit in Boosey & Hawkes Music Pub. Ltd. v. Walt Disney, 145 F.3d
481 (2d Cir. 1998), questioned, but did not answer, “whether forum non conveniens dismissd requires
the dismissing court to ascertain “a dngle dternative court with jurisdiction over theclams” 1d. at 492,
495 (emphasis added). The question is rlevant here where defendants seek to dismiss dl foreign
passenger cases to multiple foreign forums and within each foreign country there is not one forum for
the entire case. Whether or not it is part of the prerequisite of establishing an dternative available forum
for the entire case, the mere fact that dismissal would sprinkle cases dl over the world is contrary to the
equitable doctrine of forum non conveniens.
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work).

The result of piecemed litigation precludes dismissa. It impacts the private interest factors
because plaintiffs cannot coordinate work and share expenses, asthey caninaU.S. MDL action. It
impacts the public factors, because a host of foreign tribunas will be burdened, without meaningfully

reducing the work of the chosen forum. Air Crash off Long ISand, 65 F.Supp.2d at 217.

Thefact that jurisdiction over al parties exigts in the United States'® that significant litigation
would continue in this forum, and that not dl defendants join in the motion distinguish this case from
every case movants cite. Defendants rely on the following ingpposite cases:

1. Piper Aircraft v. Reyno, 454 U.S. 235 (1981), involving a crash in Scotland, Scottish

decedents, and an inability of the manufacturer to implead Scottish defendants being

sued by survivorsin Scotland. The entire litigation was dismissed. Scotland was an
available forum for the entire case. The flight did not involve the United States.

2. Gschwind v. Cessna Aircraft Co., 161 F.3d 602 (10th Cir. 1998), cert. denied, 119
S.Ct. 1755 (1999), involving aflight and crash in France and an action on behdf of the
French-Belgian pilot who was contributorily negligent. The sole lawsuit was dismissed.

3. Magnin v. Tdedyne Continental Motors, 91 F.3d 1424 (11th Cir. 1996), involving a
flight and crash in France and a lawsuit brought on behalf of the deceased French pilot.
The cause of the crash was disputed and dl the evidence pertaining to the crash and
decedent’ s damages was located in France. The sole lawsuit was dismissed.

16 Swissair does not move to dismiss any foreign passenger case based on Warsaw
Convention Article 28. See Declaration of Michadl Holland a /13 in support of this motion and
Swissar's motion to dismiss dl punitive damages clams under the Warsaw Convention. Mr. Holland,
counsd for Deltaand Swissair, explained that an Article 28 dismissal would il leave pending actions
against Boeing and Douglas. He added “Because SWISSAIR and BOEING have agreed to share
ligbility for full compensatory damages, Article 28(1) dismissals would not terminate SWISSAIR'S
obligation vis-avis its sharing agreement with BOEING with respect to theseclams.” Swissair is
obligated vis-a-vis Boeing to share in the compensation and will remain in this forum because of that
sharing agreement. See a0 September 13, 1999 transcript of conference before this Court
(Comments of Des Barry, counsd for Deltaand Swissair, at p. 18, that despite any Article 28 problem
“both sdes -- Boeing and -- and the airline, have said, we're here, were available for full damages, if
the court decides [in the forum non conveniens motion] that the cases stay here” and, at p. 44, that
because of the sharing agreement, “[t]he foreign plaintiffs, ultimately, could sue Boeing without worrying
about Article 28 againgt us....”). Moreover, Swissair is aso in this forum because of the third-party
clams and cross-claims interposed, or to be interposed, by SBA and IFT.
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10.

11.

Torreblanca deAquilar v. Boeing, Co., 47 F.3d 1404 (5th Cir.), cert. denied, 516 U.S.
865 (1995), involving a Mexican flight and crash, aMexican carrier not subject to suit
in the United States because of its foreign sovereign immunity status, and Mexican
plantiffs. The entire case was dismissed.

Baumgart v. Fairchild Aircraft Corp., 981 F.2d 824 (5th Cir.), cert. denied, 508 U.S.
973 (1993), involving dl German plaintiffs, a German crash, a German flight, and an
inability to implead the German arlinein the United States. The entire litigation was
dismissed.

Kryvicky v. Scandinavian Airlines, Sys.,, 807 F.2d 514 (6th Cir. 1986), involving a
flight and crash in Spain, one plaintiff whose decedent had been domiciled in Spain, and
foreign defendants who could not be impleaded in the United States. The one case was
dismissed and no litigation remained in the forum.

Ahmed v. Boeing, Co., 720 F.2d 224 (1st Cir. 1983), involving Pakistani decedents
killed on a Pakigtani carrier flight from Saudi Arabiato Pakistan. The Pakistani carrier
was not joined in the suit. The entire case was dismissed.

Cheng v. Boeing, 708 F.2d 1406 (9th Cir. 1983), afirming 555 F.Supp. 9 (N.D. Cal.
1982), invalving a Tawan crash, an inahility to implead the foreign arline, and a non-
U.S. flight. The entire litigation was dismissed.

Miskow v. Boeing, 664 F.2d 205 (9th Cir. 1981), cert. denied, 455 U.S. 1020
(1982), involving a Canadian flight and crash, a Canadian airline, Canadian decedents,
and sgnificant litigation activity that had aready occurred in Canada. Thirty actions hed
been filed in Canada, where a Coroner'sjury had dready found the airline and the
Canadian air traffic control to be at fault and the plane's engine to have had a defect. In
Canada, the Canadian government, Boeing and the Canadian airline had agreed to
settle with the clamants. All U.S. cases were dismissed.

Pain v. United Technologies Corp., 637 F.2d 775 (D.C. Cir. 1980), cert. denied, 454
U.S. 1128 (1982); Dahl v. United Technologies, Corp., 632 F.2d 1027 (3d Cir.
1980); and Fosen v. United Technologies, Corp., 484 F.Supp. 490 (S.D.N.Y. 1980),
aff'd without op., 633 F.2d 203 (2d Cir. 1980), dl involving a helicopter crash in
Norway, and an unavailable Norwegian third-party defendant. All plaintiffs casesin
these litigations were dismissed.

Kern v. Jeppesen Sanderson, Inc., 867 F.Supp. 525 (S.D. Tex. 1994), involving
foreign passenger death cases arising from two foreign flights and crashes near Nepd.
The foreign carriers were held to be indigpensable parties not amenable to suit in the
forum. The manufacturer of the aircraft was aforeign corporation unamenable to
process in the forum. There was no persond jurisdiction over any defendant in the
forum. After dismissng al defendants on jurisdictiona grounds, the court aso granted
dismissa based on forum non conveniens, in what appears to be dicta
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12.

13.

14.

15.

Jennings v. Boeing Co., 660 F.Supp. 796 (E.D. Pa.), amended 677 F.Supp. 803
(E.D.Pa. 1987), aff'd without op., 838 F.2d 126 (3d Cir. 1988), involving one suit for
one British citizen killed in a helicopter crash in the North Sea. The hdlicopter owner
and other foreign defendants were not amenable to suit in the forum. The one lawsuit
was dismissed.

Chhawchhariav. Boeing Co., 657 F.Supp. 1157 (S.D.N.Y. 1987), involving acrashin
Japan, anon-party Japanese airling, and al foreign plaintiffs. All cases were dismissed.

In re Disaster at Rihadh Airport, Saudi Arabia on August 19, 1980, 540 F.Supp. 1141
(D.C.C. 1982), involving aforeign flight and crash, dl foreign plaintiffs, and an inability
to implead the foreign airline. All cases were dismissed.

Bouvy-L oggers v. Pan American World Airways, 15 Avi. 17,154 (SD.N.Y. 1978),
involving a Tenerife crash caused by a collision between a non-party foreign arline and
Pan American. The plaintiffs were foreigners and had accepted defendant's offer to
pay compensation damages in exchange for plaintiffs waver of punitive damages. All
cases were dismissed.

In truth, these cases cited by movants support denid of their motion.

V.  THE PRIVATE INTEREST FACTORS STRONGLY FAVOR RETAINING
JURISDICTION.

The defendants can not meet their heavy burden to show that the private factors “weigh heavily

in favor of dismissd” and “decidedly in favor of trid in the foreign forum.” Lacey 11, 932 F.2d at 180.

If the factors “are in equipoise, or even if they lean only dightly toward dismissa, the motion to dismiss

must be denied.” Id.

The private factors must also be assessed in terms of the claims and defenses likely to be raised

a trid, without narrowing the inquiry to what movants clam are theissues or to only “one paramount

issue” Id. a 182. Eachindividua case turns uniquely onitsfacts, and the court must assessthe

“relative easg’ of accessto relevant proof and witnesses “in each forum,” not merely note difficulties

present in the chosen forum. Lacey |, 862 F.2d at 43, 46. Where relevant proof and witnesses are

located in each forum, the proof in each can be made available in the other through the Hague

Convention. Lony v. E.I. DuPont de Nemours & Co., 935 F.2d 604, 609 (3d Cir. 1991) (Lony I1);
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Lony I, 886 F.2d at 640.

A. Liability issues exist in thisforum and would exist in the foreign forums, but
thisforum hasthe liability proof.

Liability isat issue in severa respects, notwithstanding the movants promise (except DuPont)
to pay full compensatory damages. Firdt, the availability of punitive damages againgt the American
manufacturers and againgt SR Technics AG and SAir Group is not resolved. Plaintiffs contend that
United States law gppliesto al cases, and that law should be generd maritime law, not DOHSA. See
plaintiffs response memorandum of law in oppogtion to the Boeing-Douglas motion to dismiss punitive
damages clams based on DOHSA, a pp. 41-45. Genera maritime law permits recovery of punitive
damages. See pp. 47-48 infra. The evidence required to prove punitive damages against movants
Boeing, Douglas, and DuPont, and non-movants SBA, IFT, and Hollingsead, islocated in the United
States. Theliability proof against SR Technicsis located in Zurich and the United States, because SR
Technics supervised the IFEN system design and ingtdlation work performed here by SBA, IFT, and
Hollingsead. Because SR Technicsisaparty to thislitigation, this Court can compel production of
proof.t’

Second, four American defendants, movant DuPont and non-movants SBA, IFT and
Hollingsead, fully contest their liability for any damages, and the proof of their liability ishere. Also,
SBA and IFT have asserted cross-clams and third-party claims againgt the movants. Thus, ligbility

issues among the defendants will dso remain in this forum, where the proof islocated. Evidence

1 Availability or not of punitive damages will dso be a issue in Switzerland and France.
Under Swiss conflict of laws rules, Swiss courts will apply American law to the American
manufacturers. See Bucher 160-62. The mgority view among the Swiss legd expertsisthat Swiss
courtswill not recognize punitive damages under aforeign law, dthough a minority of experts disagree.
Id. & 757 and n.31. Swiss court could also assmilate an American law punitive damages clam into a
clam for mord damages, snce both are linked to the gravity of fault. 1d. at 162. French courtswill
gpply Canadian law to the American manufacturers under France'slex loci delicti rule. Mayer §22. In
France, the issue of avallahility of punitive damages under foreign law is dso debated. |d. at §23.
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concerning the crash investigation is in Canada, not Switzerland or France. That evidenceis readily
avallable here, since the investigation is focusing on American product defect issues, and our DOT,
NTSB and FAA have been intimatdly involved. Thisisthe only convenient forum for ligbility issues.
Lony I1, 935 F.2d a 609 (liability issues against DuPont favored motion's denid).

Third, liability would even be at issue in Switzerland and France. DuPont's decision to contest
its liability would force any dismissed plaintiff to conduct afull liability trid against DuPont in
Switzerland and France, which is extremely unfair when the liability evidence is here and the American
cases will dso conduct apardld liability case.

The movants aso misconstrue Swiss law in key respects and ignore the opinions of their own
Swiss law experts, Professors Vischer, Werro and Koller, when they claim that their agreement to pay
compensatory damages diminates any need for Swiss courts to determine liability. Plantiffs expert,
Professor Bucher, states that a Swiss court will only waive plaintiffs burden of proof on ligbility “when
a defendant accepts the facts referred to by the clamant.” Bucher 72 n.37. Defendants do not admit
any liability facts. Their agreement to pay damages does not include any admission of fault or gravity of
fault. Ther answersto complaints congst of denids of lighility.

A Swiss court will require proof of the gravity of fault to assess damages. Article 43(1) of the
Swiss Code of Obligations provides. “the judge determines the mode and extent of the compensation
according to the circumstances and the gravity of the fault.” Bucher 175; see dso declarations of
movants experts. Vischer at §6(ii), Werro/Koller a p. 10 n.29. Under Swiss law, proof of the gravity
of fault is especidly rdevant in the award of mord damages, for the next-of-kin's physica or mentd

suffering as aresult of the deeth of someone dear. See Declaration of plantiffs Swisslaw expert Louis
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Gaillard 7, attached as App. Exh. 16 (heresfter “Gaillard _”).2® Moral damages are adistinct cause
of action from the clam for pecuniary loss. Swiss courts do not determine mora damages without
proof of fault, snce “the more serious the fauilt, the higher the compensation.” Gaillard 19-10.1°

B. Defendants motion ignoresthat many of the Swissand French cases seek
primarily non-pecuniary damages, making their caseseasy totry in thisforum.

Of the 65 decedents case dated for dismissdl, a least 34 involve clamsin which the plaintiffs
do not make aloss of support claim and principaly seek non-pecuniary damages for their loss of
decedents services, love, care, comfort and companionship, survival action damages for decedent's

pre-death pain and suffering, and, if available under the applicable law, punitive damages® See

18 Louis Gaillard is ahighly regarded expert on Swiss law and Swiss procedurd law. He
isaformer Judge of the Geneva Court of First Instance and served as the Chief Judge from 1989 to
1991. Heisaformer partner of the law firm Baker & McKenzie, and is the founding partner of the law
firm B.M.G in Geneva. He serves as a surrogate judge of Geneva's Court of Apped. He authored a
highly regarded three-volume comprehensive commentary on Geneva s Civil Procedure Law, as well
as severd articles on procedurd issues.

19 Under French law, mora damages are aso awarded and, as a matter of practice, the
courts will award higher amounts depending on the gravity of the fault. Bernard b1; see dso Inre Air
Disaster at L ockerbie, Scotland on December 21, 1988, 928 F.2d 1267, 1281 (2d Cir.), cert. denied,
502 U.S. 902 (1991). (“French law considersfault in those cases whereiit is awarding <dommeage
mord," or mord damages, which are usudly equivdent to damages for pain and suffering, grief, shame
or disfiguration™) [citations omitted]; Air Crash off Long Idand, 65 F.Supp.2d at 216 (recognizing that
French courts will examine gravity of fault to award mora damages).

20 The following cases do not raise loss of support issues: Amposta (PA 00-328, PA
99-6010) (decedent Amposta); Benjamin (PA 99-6174) (decedents Wahkyn, Jesse-James, Whitney
and Stacey Benjamin); Brooks (PA 99-4190, PA 99-5863, PA 99-6105) (decedents Joyce and
Victor Ratnavae); Brown (PA 99-6014, PA 99-6326 (decedent Kretschmer); Burrus (PA 99-6084,
PA 99-6109, PA 99-6087) (decedent Theirry and Dominique Burrus); deGr aef (PA 99-6031, PA
99-6449, PA 99-6097) (decedent deGraef); Dunareanu/Dumitru (PA 99-6096, PA 99-2294, PA
99-6103, PA 99-6090, PA 99-5514) (decedent Christian Dumitru); Dwek/M ancel/Guely (PA 99-
2293, PA 99-6102, PA 99-5857 (decedents Chantal, Houchang and Astrid Mirdal);
Hoel/Delarouche (PA 99-6005, PA 99-6431, PA 99-6168, PA 99-6177, PA 99-6105, N.D. Cal.
99-CV-4104) (decedents Francois, Anne, Paul, Marie-Francoise and Olivia Hodl); Jackman (PA 99-
6106, PA 99-6105, PA 00-129) (decedent Jackman); Jegge (PA 99-6105, PA 99-6023, PA 99-
6440) (decedents Evelyn and Isabelle Jegge); Kohler (PA 99-6011, PA 99-6098, PA 00-329)
(decedent Kohler); Lemaitre (PA 99-6105, PA 99-6447, PA 99-6029) (decedent Lamaitre);

M akar evitch (PA 99-6176) (decedent Manuel Makarevitch); Martin (PA 99-6007) (decedent
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Kushlefsky &ff., attached as App. Exh. 18; Rosenberg aff., attached as App. Exh. 20; Richter &ff.,
attached as App. Exh. 21; Capone &ff., attached as App. Exh. 22.

Contrary to the movants sweeping and exaggerated clamsthat trid of these foreign decedent
cases will require testimony from alegion of non-party witnesses, such as employers, accountants, and
business associates, and third-party employment, bank, and income tax records, atrid of these cases
will focus ingead on testimony from the clamants and perhaps afew close friends, who, given their
relationship to the next-of-kin and the decedents, could hardly be expected to refuse to appear
voluntarily.

C. K ey damages proof islocated here.

Contrary to movants unsubstantiated conjecture, in many of the cases that do raise loss of
support, key damages witnesses and proof are located in the United States. See Kushlefsky &ff.

D. Therelative ease of accessto proof and witnesses favorsretaining jurisdiction.

Obvioudy, rdevant damages proof is located in Switzerland and France? Such items are
within plaintiffs ability to obtain. Plantiffs counsd have aready obtained numerous damages
documents from non-parties, contrary to movants claim that relevant non-party damages proof will be

difficult to obtain. See Kushlefsky &ff.

Joseph Martin); Monay (PA 99-6111, PA 99-5855, PA 99-6094, PA 99-2292) (decedent Natasha
Monay); Perroud (PA 99-6028, PA 99-6441 PA 99-6098) (decedent Perroud); Reynard (PA 99-
6020, PA 99-6445) (decedent Nathalie Chevey); Sequi (PA 99-6012, PA 99-6433, PA 99-6105)
(decedent Sequi); Tschudin/Thiouddlet (PA 99-2291, PA 99-5856, PA 99-6101) (decedents
Alexandre and Emmanud Thioudellet); and Villet (PA 99-6015, PA 99-6327, PA 99-6105)
(decedent Villet).

21 Any necessary trandation of damages documentswill not be burdensome. Unlike
ligbility documents, damages documents are not voluminous or technica. Most cases werefiled in
New York and Cdifornia, both convenient locations for obtaining services of competent French-
gpeaking trandators. The courts can fashion appropriate remedies for the costs of trandation, so that
this does not become a hardship for any defendant.
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Indeed, movants do not identify a single document that cannot be made available here. Nor do
they identify any witness unwilling to be deposed in Switzerland or France or appear for trid here.
Defendants dso fail to acknowledge that trids in Switzerland and France will not be more
comprehensive, both because French and Swiss courts do not have the compul sory process over
witnesses that existsin the U.S. legd system, and because trids in France or Switzerland are conducted
on consderably less evidence and testimony than is used and considered inaU.S. trid. Movants clam
of amore comprehengve damagestrid in Europeis highly dubious.

Trial in France

Thereisno pre-trid discovery in France. Production of documentsisdlowed at trid, but is
grictly controlled by the judge. See Declaration of plaintiffs French law expert, Patrick Bernard, an
expert in French civil and procedure law, at 15, attached as App. Exh. 17 (heresfter “Bernard
1_").22 Non-party document production is very infrequent. 1d. Requests for documents must be
limited to specificaly identified documents, and the party requesting a document must know who
possessesit. Id. a 116. Without pre-trid discovery, these conditions are difficult to meet. Thereis
aso much lessrdiance on ord testimony in France. Ordinarily, awitness will supply only a handwritten
satement. 1d. a 718. In the unusua case when the judge orders ord testimony, the judge, not the
atorneys, examinesthe witness. 1d. a 1 17-18. The attorney can suggest questions, but the judge
decides whether to ask them or not. 1d. Thereis no effective compulsory process for witnesses, at

worst a non-appearing witness will be fined up to 10,000 French Francs (U.S.$1,500). Id. at 1 19.

22 Patrick Bernard is an expert on French civil law and procedure. Heisthe senior

partner of the law firm Bernard - Hertz - Bot in Paris. Heisafrequent internationd lecturer and has
addressed the American Bar Association regarding the taking of evidence in France for usein litigation
in the United States. He a0 frequently lectures on Internationa Law issues a the University of Paris
XI and the University of Paris|I.
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Trid in France is very cumbersome, being held on an intermittent basis whenever the judge
orders a hearing and decides what or who should be produced. 1d. at 134. Thetria hearings can take
up to two years or more of time. 1d. The judge conducts fact-finding on amuch narrower bass than,
and with use of less proof than, an American jury would use. Id. at 21.

To prove ligbility againgt a non-French defendant, the plaintiffs would have to request the
assstance of U.S. courts under the Hague Convention and 28 U.S.C. 81782, while a the sametime
pardld ligbility litigation would take place in the U.S. for the American cases. This makes no sense.

Bernard points out that, by contrast, more evidence and afuller tria are available to the parties
should the French casesremain in thisforum. 1d. at ] 23. The French Blocking Statute will not prevent
damages witnesses from travel to the U.S. for trid or depostions. The statute only blocks testimony on
meatters of French public policy. Id. a 11 24-25. French witnesses who consent to be deposed in
France can be deposed pursuant to U.S. deposition rules under Chapter 11 of the Hague Convention.
Id. a 1 27. Such authorizations are routinely granted on an expedited basis. |d.

In the very unlikely event that a damages witness is unwilling to gppear, France is afriendly
forum in which to request a compulsory deposition under Chapter | of the Hague Convention. 1d. at
128. This deposition is conducted before a French judge in procedures reasonably closeto aU.S--
dyle deposition. 1d. The measure of compulsion under Chapter | of the Hague Convention is the exact
same measure of compulsion that exists under French procedure. Id. at 129. These measures are
negligible, ance there is no “contempt of court” rulein France, and consst of amild pendty. Id. This
same lack of effective compulsory process exists, however, if the case were to be tried in France, but
with the added disadvantage that a French judge will usudly not order non-party testimony.

If anon-party is unwilling to produce documents, U.S. lawyers can use the Hague Convention

to obtain documents, provided the requested documents are enumerated and have a direct and clear
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nexus to the subject matter of the litigation. 1d. at Y32. The scope of documents available under the
Hague Convention would never be less than what a party could obtain in France and can be broader.
Id.

Trial in Switzerland

Swiss law aso does not dlow pre-trid discovery. Gaillard 24. Each party has the burden to
produce documents in its favor, and the Court will not determine what evidence is needed or cure any
deficiency in the plaintiffs cases by requiring that defendants produce documents. 1d. Plantiff hasthe
burden to prove the damages and the fault. 1d. at 124-26; see dso Bucher 72-73. Thisisa
problem, since it is not in defendants interest to produce documents that establish fault, and the Swiss
courts will not order production. Bucher 74; Gaillard 1124, 26.

Thereis no compulsory processin Geneva. Galllard 1 25. If ajudge believesthat a party has
failed to disclose a document without a vaid reason, the judge can impose a mild penaty, up to 2000
Swiss francs (U.S.$1,290), or can assume that the documents do not favor that party. The judge
cannot fine anon-party. 1d. Thus, whether the cases are pending in the U.S. or Switzerland, the
partieswill haveto rely on voluntary production of non-party damages documents. |d. at 126.
Defendants gain nothing by dismissd.

Witnesses are heard live in a Genevatrid, but there are no pre-trid depositions and no effective
compulsory process. Id. at 1928-29. If the witness refuses to appear, that person isfined 100 Swiss
Francs (U.S.$65) on first summons and up to 300 francs (U.S. $195) on second summons. |d. at 29.
A testifying witness has no obligation to disclose documents. 1d. For witnesses domiciled in another
canton or outside the country, the judge must address arogatory letter to the judge of the witness
domicile. Id. at 128.

If the actions remain in the U.S., Swiss non-parties can voluntarily produce documents and
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appear for trid or depostions. Thereis no Blocking Statute to prevent this. Gaillard 147, 53. For
unwilling witnesses, the U.S. lawyers can proceed under the Hague Convention and conduct U.S. style
pre-trid depositionsin Switzerland before acommissioner. 1d. at 11 50. Under the Hague
Convention, a document request tailored to the case and consistent with Swiss law will be honored. |d.
a 151-52. In no case will less documents be available because the case remainsin the United States.
Id. at 154-55. SeeLony |, 886 F.2d a 640 (noting that the Hague Convention procedures assure
that some evidence from each forum will be avalable in the other).

With respect to liability proof -- necessary to prove DuPont's liability and relevant to assess
damages under Swiss law -- it isirrefutable that the chosen forum provides easier access, and a
broader scope of access ease, to the relevant proof. The relative ease of accessto proof favorsthe
United States?®

E. Other factorsthat make atrial easy, expeditious, and inexpensive favor
retaining jurisdiction; dismissal would create serious hardship for the plaintiffs.

Defendants do not show how these cases can be resolved more expeditioudy and efficiently in
Switzerland or France. They provide no information on court docket congestion in Switzerland or
France or the expected length of time that an aviation trid againgt multiple American manufacturers
would take. They do not discuss the problem of venue in Switzerland or France, and do not tell this
court that there is no datute in either country requiring consolidation of al casesin onejudicid
proceeding. See Mayer 1118-19; Bucher 150-56.

A didtrict court must dso consder the plaintiff’s financid burden in filing anew lawsuit,

particularly since France and Switzerland do not alow contingency fees. See Gaillard 141; Bucher

23 The movants incorrectly claim (Def. Mem. a p. 21), that plaintiffs would have no
authority to settleacaseinthe U.S,, if a Swiss socid agency has alien for payment of benefits, such as
pension or desth benefits. Any lien rights these agencies have will not be lost by a settlement. Gaillard
1148.
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177; Bernard 146. While thisfactor is never dipostive, it weighs againgt dismissa. Murray v. British

Broadcasting Corp., 81 F.3d 287, 292 (2d Cir. 1996); Reld-Waen v. Hansen, 933 F.2d 1390, 1398

(8th Cir. 1991); Wilson v. Humphreys (Clayman) Ltd., 916 F.2d 1239, 1246 (7th Cir. 1990), cert.

denied, 499 U.S. 947 (1991); McKrell v. Penta Hotels (France), SA., 703 F.Supp. 13, 14 (SD.N.Y.

1989). This, combined with a need to seek new counsdl unfamiliar with the case, “may compromise

the plaintiffs ability to make themsdves whole in adamagestrid.” Air Crash Near Cali, Omnibus

Order at p. 49, citing Friends, 717 F.2d at 609.

While French and Swiss courts can award legd cogts to the winner, that determination is made
a a separate proceeding brought by the winner, and the recovery never equas the winner's actual out-
of-pocket expenses. Galillard 1 13, 43-46; Bernard 149. Moreover, in a settlement the usud practice
isthat each party bearsits own costs. Gaillard  13.

The plantiffs must il persondly advance dl costs and legd fees. The plaintiff bearsthe
burden of sgnificant filing fees. In Geneva, an action for damages claiming U.S.$2,000,000 will give
rise to an up-front filing fee of U.S.$21,883. Gaillard 39. Attorney'sfeesin Genevafor an action
claiming damages in excess of 1,000,000 Swiss Francs (U.S.$645,160) can be sat at 800 Swiss
Francs per hour (U.S.$516). 1d. at 1141-42.2* The plaintiff aso advances the costs for experts and
trandations. Gaillard 140; Bernard 1i8(F).

The French legd system further requires that parties hire specidized atorneys for the various
deages of alitigation. Bernard 145-48. Haintiffswill need an “Avoue’ a the gppellate court and an
“Avocat au Consall” at the Cour de Cassation (Supreme Court). 1d.

Ddays are frequent in Switzerland and France. In Geneva, there are interlocutory gppeds, and

24 In thislitigation, the plaintiffs atorneys have dready invested monies in investigatory
work. Plantiffs have hired five experts who have performed investigatory work on, among other things,
the kapton wires, the plan€e's eectronic system, and the metdlized Mylar insulation.
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defendants can also seek stays to await the outcome of another proceeding (e.g., the Canadian TSB
investigation or another pending related case). Gaillard 119-23, 35-36. While the motion is pending,
the action is suspended. 1d. a 21. Aviation casesin Switzerland have lasted well beyond the 4 %2
years that movants expert Vischer estimated for a generic lawsuit. One aviation case that Professors
Werro\Koller discuss for the issue of mord damagestook 11 years and 9 months from the crash date
to be resolved at the Supreme Court. Gaillard  33. Judgments from the Alitalia 1990 crash near
Kloten Airport in Zurich were ddlivered in 1999 for a proceeding in which dl evidence wasin
Switzerland. 1d. at 34.

In France, apped s are commonly heard by the court of gppeds and the Cour de Cassation
(Supreme Court), with atwo-year period being typica at each of the three court levels. Bernard i34-
37.

All of the practica concernsthat maketrid of a case easy, expeditious, and inexpensve favor
retaining jurisdiction.

V. THE PUBLIC INTEREST FACTORSWEIGH HEAVILY IN FAVOR OF
RETAINING JURISDICTION.

A. The United States hasthe greatest interest in the outcome of thislitigation.

When resident defendants have committed wrongful conduct in the U.S. involving products
manufactured and designed here, this forum has the greatest interest in the litigetion. That interest is not
diminished because those killed include foreign citizens invited to our country for business or tourism.
Reid-Walen, 933 F.2d at 1400 (*[t]he defendant’ s home forum aways has a strong interest in
providing aforum for the redress of injuries caused by itscitizens’); Lony |, 886 F.2d at 642 (the

public’sinterest is greet in the place of harm and manufacture); In re Air Crash Disaster Near

Palembang, Indonesia on December 19, 1997, MDL No. 1276, unreported opinion at p. 5 (W.D.
Wash. 2000) (public factors favor retaining foreign and American cases againgt Boeing for an
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Indonesian crash of aforeign flight); Sight v. E.I. Dupont de Neumours & Co., 979 F.Supp. 433, 441

(SD. W. Va 1997) (interest of safety of product manufactured here, injuring foreigners abroad, is

more Sgnificant than domiciliary foregn country’ sinterest).

A totd of sx American manufacturers may have been respongble for both the match that set

the fire on FHight 111 and the tinder that spread the fire throughout the aircraft. Strong American public

safety issues are presented by the following:

The arcraft's metdlized Mylar-coated insulation blankets were highly flammable and
caused the fire to spread rapidly. DuPont manufactures Mylar. The FAA has
proposed arule to require replacement of these blanketsin nearly 700 U.S.-registered
MD-11s.

The cockpit's map lights may have been the ignition source for the fire. Boeing has
dready issued an Alert Service Bulletin on the MD-11 map lights. On April 5, 2000,
the FAA ordered dl airlines to unplug the cockpit map lights.

Sincethe Hight 111 crash, the FAA hasissued 23 safety orders about MD-11 wiring
deficiencies.

The source of the ignition may aso have been the IFEN system, designed and ingtalled
on the aircraft by non-movants IFT, SBA, and Hollingsead. After the crash, the FAA
banned the IFEN ingdlation. Plaintiffs litigation againgt these defendants and these
defendants own cross-clamswill remain.

The Hight 111 crash raises American concerns about the safety of joint service and
code-share flights between U.S. carriers and their foreign partners, whose safety
procedures and records may not meet those of the U.S. carriers. The DOT recently
imposed new safety requirements on American carriers to audit their foreign partners.

These U.S. public safety concerns are not diminished because foreigners were dso on the

plane. We do not impose such an offensive double sandard. To deny the foreign plaintiffs the right to

remain here with American plaintiffs to hold defendants accountable is to deny them equa justice and

makes amockery of our treaty relations and our judicid system. It also lessens the effectiveness of
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damages awardsin restraining corporate misconduct.?> No community interest of Switzerland or
France will bein the dightest impaired by retaining jurisdiction, Snce American damages awards will
surely compensate foreign passengers fairly.

The forum’sinterest in the litigation, judicid efficiency and comity are dl served by retaining
jurisdiction.

B. Imposition of jury duty isnot unfair when the community has a strong inter et
in thelitigation.

Imposing jury duty in the plaintiffs chasen forum will not be unfair, given the important
American interests involved and the fact that jury duty will beimposed in any event for the non-French

and non-Swiss passengers. Air Crash Off Long Idand, 65 F. Supp.2d at 217.

Moreover, imposition of jury duty isonly potentidly burdensomeif the forum is unrelated to the
litigation, not because the plaintiffs or decedents are foreigners. Gilbert, 330 U.S. at 508-09 (courts

must examine “the interest in avoiding the unfair impaosition of jury duty on citizens of an unrelated

forum”) (emphasis added). The American forum isintimately related to the litigation. The movants are
wrong to suggest that jury duty is unfair because foreigners are involved.

C. Administrative ease overwhelmingly favor sretaining jurisdiction.

Thereisno single forum in Switzerland or France that can hear dl of thesedams. Thereis
nothing comparable in those countriesto 28 U.S.C. §1407. Mayer 1118-19; Gaillard 16; Bucher

151, Only in the United States does there exist a compulsory, consolidated proceeding for dl pre-tria

2 American jury damages awvards in product defect cases involving American
manufacturers act as an effective restraint on corporate misconduct. See “An Economic Approach to
Forum Non Conveniens Dismissa Requested by U.S. Multinational Corporations,” 22 Geo. Wash. J.
Int'l. L.&E. Con. 215, 241 (1988). In thisregard, this court can aso consider that a forum non
conveniens motion may be motivated by no more than a desire of an American defendant to avoid
accountability before U.S. juries and seek the advantage of lower damages awarded in aforeign court.
See Fiacco v. United Technologies Corp., 524 F. Supp. 858, 862 (S.D.N.Y. 1981), cert. denied, 456
U.S. 976 (1982).
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proceedings, including discovery and dispositive motions, and the possibility of ajoint ligbility trid, even

after Lexecon v. Milberg Weiss Bershad Hynes & Lerach, 523 U.S. 26, 39 (1998). The fact that this

forum was seected by the Judicid Pane on Multi-digtrict Litigation (JPMDL) dso establishesits
convenience.

The MDL treatment of this case and the Lexecon decison dso counsd againgt forum non
conveniens dismissad in another way. The Lexecon case held that at the conclusion of pre-tria
proceedings, the JIPMDL must remand the transferred cases to the transferor courtsfor trid. 523 U.S.
a 39. Thetransferor courts can then rule on a28 U.S.C. §1404 motion to transfer venue to the
transferee court for trid. The broadest implication of Lexecon isthat the denid of the transferee court's
authority to decide where trid shdl take place undermines the transferee court's authority to dismiss for

forum non conveniens in favor of aforeign trid, an even more drastic result. A more narrow implication

of Lexeconisthat, at aminimum, when andyzing the public interest factors, the MDL court must act
with great restraint, because it is most likely not the court in which adamagestria will occur.

D. United Stateslaw, not foreign law, should apply to all passenger cases. Foreign
courts should not be burdened with complex conflict of law problems.

The plaintiffs agree with the movants that U.S. law gppliesto thislitigation. The position of
Boeing/Douglas and Swissair/Ddtaisthat any case remaining in this forum, including foreign passenger
cases, should be governed by U.S. law, and they claim that the applicable U.S. law is DOHSA. See
excerpts from August 5, 1999 Transcript of Conference before this Court, attached as Appendix
Exhibit 25 (Comments of Keith Gerrard, attorney for Boeing/Douglas) and Boeing/Douglas
Memorandum of Law in Support of their Motion to Dismiss Claims for Punitive Damages on the Bad's
of DOHSA.. In the within mation, however, the movants inconsgtently claim that this forum should
apply Swiss law to the Swiss passenger cases and Swiss law or French law to the French passenger
cases, which they dlaim would aso be the result in Switzerland and France.
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The movants arewrong. They were right the first time when attorney Keith Gerrard tated that
U.S. law should apply in thisforum to dl cases. The movants offer no foreign law expert opinion on the
conflict of laws andyssin Switzerland and France, and thus do not redlize that under Switzerland's
product ligbility rules, Swiss courts will goply U.S. law to the American manufacturing defendants, not
Swisslaw. Bucher 60. Furthermore, Swiss courts, which lack experience applying U.S. law, would
face greet difficulties trying to determine which U.S. law to apply — State law, federa statutes, or
generd maitimelaw. |d. at 61.%6 France applieslex loci ddicti to tort claims, and its courts would
gpply Canadian law to the products liability clams againgt the American defendants, not French or
Swisslaw. Mayer 22. 1t would be difficult for French courts to determine which Canadian law to
apply, asthis crash occurred in internal waters of Canada, and province law, Canadian federa law or
Canadas maritime law can apply.

Further complicating mattersis the fact that the Swiss and French courts would have to apply
different law to the carriers Swissair and Delta. France and Switzerland will trest the carrier clams as
contractud claims under the Warsaw Convention, not astort claims. Thus, contract conflict of laws
rules apply, not tort rules. Swiss courts would gpply Swiss law to the carriers, with the possibility in
France that French or Swiss law would apply. Bucher 158; Mayer f1120-21. By contrast, the United
Staesisthe one forum in which a court can make a uniform choice of law ruling for the entire case.

While plaintiffs agree that U.S. law should gpply across the board to al defendants and dll

plantiffsin this forum, plaintiffs disagree, however, that the gpplicable U.S. law isthe admiraty

2 Civil law countries such as Switzerland and France have one nationa law gpplicable to
both land torts and maritime torts. Their courts do not face the complicated domestic conflict of laws
problems that common law courts in the United States and Canada face because of their federa lega
system and distinctions between land law and law of the sea.
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DOHSA datute; rather, plaintiffs contend that U.S. general maritime law applies.’

It is noteworthy that the recent amendment to DOHSA, made law on August 5, 2000, and
expressy made gpplicable to pending litigation, narrows the differences that existed between death
remedies under generd maritime law and under the unamended DOHSA. The amendment, attached as
App. Exh. 26, provides that for aviation crashes on the high seas, plaintiffs may additionally recover
non-pecuniary losses of decedent's care, comfort and companionship.

The important thing is that whichever U.S. law applies, that law should gpply to al defendants
and plaintiffs

1 Application of U.S. law, including general maritime law, is consistent
with our maritime conflict of lawstest.

This accident meets the locality and maritime nexus test for a maritime tort and application of
federd maritime law, induding the maritime conflict of lawstest?® With admirdty jurisdiction over a
maritime tort comes the gpplication of any rdevant admirdty statutes or subgtantive generd maritime
law. Becausein this case the admirdty statute DOHSA does not apply, a court can apply generd

maritime law. East River Steamship Corp. v. Transamerica Delavdl, Inc., 476 U.S. 858, 864 (1986)

(“ Absent ardlevant Satute, the generad maritime law, as developed by the judiciary, applies’).®

Application of generd maritime law in thislitigetion is the logica result under our maritime

27 Haintiffs memorandum in oppostion to the Boeing-Douglas maotion to Dismiss Al

Claims For Punitive Damages Based on DOHSA explains why DOHSA does not apply.

28 The accident has amaritime locality because it occurred on navigable waters; and it has
amaritime nexus because oversess flights rdae to the traditional maritime activity of ocean linersand
the accident had the potentid to disrupt maritime commerce. Jerome B. Grubart Inc. v. Gresat L akes
Dredge & Dock Co., 513 U.S. 527, 533-34 (1995); Sisson v. Ruby, 497 U.S. 358, 363 (1990).

29 East River defined generd maritime law asfollows: “Drawn from state and federd
sources, the generd maritime law is an amagam of traditional common-law rules, modifications of those
rules, and newly created rules.” Id. at 865. East River isaso alandmark admirdty tort case because it
recognized that admirdty law incorporates principles of product liability including drict liability, based in
warranty and tort, as defined in 8402A of the Restatement (Second) of Torts. |d. at 865-66.

-38-



conflict of lawstest. It promotesthe admiraty god of uniformity in interstate and international maritime

cases (see Yamaha, 526 U.S. at 211-12; Executive Jet Aviation, Inc. v. City of Cleveland, Ohio, 409

U.S. 249, 272 (1972)); provides judicia ease in determination and application of the law; and furthers
the basic policies underlying tort law, including the equity and justice in providing afar and uniform
remedy to the survivors of victims of a common tragedy.®

Our maritime conflict of laws test has developed from what we now cal the “Lauritzen triad.”!

The Third Circuit decison Nedly v. Club-Med Management Services, Inc., 63 F.3d 166 (3d Cir.

1995) (en banc), has synthesized the Lauritzen triad into atwo-fold test. Firdt, the party seeking to
apply American maritime law must meet an internationaly acceptable threshold for the application of
American law, which ismet by proof of any one of thefollowing: injury to an American or aforeigner
with American dependents; injury in American territory; injury by American defendants; injury from an
American-made vessdl; or a contractual forum sdection clause. Nedy, 63 F.3d at 182. The threshold
prerequisite exists here, because this case involves deaths of Americans, deaths of foreigners with
American survivors, aswell as deaths of foreigners with foreign survivors; there are seven American
defendants; thereisaforeign carrier defendant who isin ajoint venture with an American carrier

defendant; and the aircraft is American-made,

%0 See, eg., Air Crash Near Cali, Omnibus Order at p. 46 (Floridalaw should apply, in
part, because “[t]here is apowerful systemic interest in ensuring that victims of a single airplane crash —
virtualy dl of whom perished at the same moment and under the same circumstances — be
compensated by resort to asingle set of rules. From this perspective, lawsuits arisng out of an airline
dissster may be uniquein the fidd of masstort litigetion”); In re Paris Air Crash on March 3, 1994, 399
F. Supp. 732, 745, 747-48 (C.D. Cd. 1975) (in an aviation case involving multi-state and multi-
nationd interests and an American-made defective airplane, the court should apply U.S. law, especidly
when there is no showing that foreign interests are greater than American interests).

3 The basic test in a seafarer's Jones Act case was set forth in Lauritzen v. Larsen, 345
U.S. 571 (1953), and that test was modified and further explained in Romero v. Int'l. Termina
Operating Co., 358 U.S. 354 (1959), and Hellenic Lines Ltd. v. Rhoditis, 398 U.S. 306 (1970).
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The second inquiry iswhether it is reasonable to apply American law. 1d. a 171. Inthis

regard the Lauritzen factors are gpplied flexibly, not mechanicaly, and are gpplied according to their

relevance to the case and the context of theincident. Id. at 182. The Lauritzen factors, which were
created for Jones Act seefarer clams, are gpplied differently in anon-traditiond (i.e. non-seefarer)
maritimetort case. Id. at 182, 191, 191 n.25. In the non-traditional, non-seafarer context, the factors
of law of the flag, place of injury, inaccessihility or not of the foreign forum, and place of contract
diminish inimportance. 1d. at 171, 190-93.

The factors that increase in importance are: the American domicile of the manufacturers whose
defective product caused the injury; the fact that the foreign vessdl-owner has sgnificant business
contacts with the United States, profits from U.S. tourism, and is affiliated with a U.S. co-defendant to
solicit business here; and the injury relatesto that U.S. business. 1d. at 171, 194-95. The factor of law
of the forum is never dispostive, but remainsrelevant. 1d. at 190 and n. 27.

Accordingly, in Nedly, American maritime law applied, because the defendants included U.S.
defendants and a foreign shipowner associated with a U.S. co-defendant for U.S. tourism, and the
vess that injured the victim was built in the U.S. by U.S. defendants, according to American
specifications. Nedy is digpostive here and supports gpplication of American maritime law.

Moreover, movants show no conflict between the policies underlying American maritime law
and Swiss or French law. When American interests exist favoring application of American law, the
burden then shifts to the defendants to show that the policies underlying the competing foreign laws are
in conflict with American law; sanding aone, the existence of foreign contactsis of extremdly limited
vaue. Nedy, 63 F.3d at 188. See dso Romero, 358 U.S. at 387.

Generd maritime law, as explained in more detall infraat pp. 45-48, alows recovery of

pecuniary and non-pecuniary damages (loss of support, services, society and pre-death pain and
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auffering). The laws of France and Switzerland dso dlow recovery of pecuniary and non-pecuniary
losses (loss of support, services, mord damages for pain and suffering and loss of familid rdations).
Galllard 17-10; Bernard 152; see dso declarations of movants foreign law experts, Delbecque at 121;
Vischer at 16(i)-6(ii); and Werro/Kaoller, a pp. 6-10. The policies underlying tort recovery are not in
conflict.
2. American General Maritime Law guaranteesa floor recovery for
plaintiffs loss of support, services, and society and decedent’s pain and
suffering, and does not displace mor e generous state law remedies for

state domiciliaries.

Moragne v. States Marine Lines, 398 U.S. 375 (1970) recognized a generd maritime law

degth remedy for deaths on territorid (non-high seas) waters. Application of generd maritime law and
Moragne in territorial waters cases do not, however, displace more generous state damages law for
U.S. domiciled plaintiffs, provided the deceased was not a seefarer or maritime worker, whose deaths

are covered by admiraty statutes (e.g. Jones Act). YamahaMotor Corp. U.SA. v. Cahoun, 516

U.S. 199, 202 (1996). Allowing supplementation by more generous remedies under Sate law for
American domiciliariesis not at odds with maritime policies, because Moragne did not create afedera
death remedy “out of concern that state monetary awards in maritime wrongful -degth cases were
excessve, or that variaions in the remedies afforded by the States threatened to interfere with the
harmonious operation of maritime law. Variaions of this sort had long been deemed compatible with
federd maritime interests” Yamaha, 516 U.S. at 211.%

The Y amaha Court agreed with the Third Circuit opinion of Judge Becker that Moragne placed

32 Instead, Moragne's principa concern was the vindication of uniform maritime ligblity
policies by extending the gtrict liability maritime remedy of unseaworthiness to degths on territorid
waters. Yamaha, 516 U.S. at 213. Yamaha therefore recognized that asto liability issues-- eg., the
doctrine of seaworthiness, the maritime comparative negligence rule or burdens of proof-- the need for
uniformity and vindication of maritime policies does demand “uniform adherence to afederd rule of
decison.” 1d. at 210.
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“afloor” on degth recoveries, it was not “ placing a celling on recovery for wrongful desth.” 1d. at
214-15.

Yamaha is dso important because the Supreme Court presumed, without deciding, that the
federd courts were correct in extending the Moragne degth remedy to non-seefarers, and it assumed,
without deciding, that Moragne aso provides asurviva remedy. Yamaha, 516 U.S. a 625 n.7; see

aso Milesv. Apex Marine Corp., 498 U.S. 19, 34 (1990).%

Moragne and “the policies of maritimelaw” guarantee afloor recovery for “loss of support,

sarvices and society, aswell asfunera expenses” SeaLand Services, Inc. v. Gaudet, 414 U.S. 573,

584 (1973). Gaudet held that “[t]he term ‘society’ embraces a broad range of mutual benefits each
family member recaives from the others continued existence, including love, affection, care, attention,
companionship, comfort, and protection.” 1d. at 585. Gaudet held that dlowing society damagesisin
keeping with the mgority rule in the states, and, “in any evert, . . . iscompdled if we are to shgpe the
remedy to comport with the humanitarian policy of the maritime law to show ‘specid solicitude’ for
those who are injured within itsjurisdiction.” Id. at 588.3*

The Supreme Court reaffirmed Gaudet in Dooley v. Korean Air Lines Co., 524 U.S. 116

3 No federa gppellate court has ever denied asurvival action for pain and suffering in a
generd maritime law case. See Barbe v. Drummond, 507 F.2d 794, 799-800 (1st Cir. 1974);
Wahlgtrom v. Kawasaki Heavy Indudt., Ltd., 4 F.3d 1084, 1093 (2d Cir. 1993) cert. denied, 510
U.S. 1114 (1994); Ward v. Barge Line Corp., 443 F.2d 565, 593 (3d Cir. 1971), overruled in part on
other grounds, Cox v. Dravo Corp., 517 F.2d 620 (3d Cir. 1975) (en banc); Greene v. Vantage SS
Corp., 466 F.2d 159, 166 (4th Cir. 1972); Milesv. Mdrose, 882 F.2d 976, 986 (5th Cir. 1989);
aff’d. sub nom., Milesv. Apex Marine Corp., 498 U.S. 19 (1990); Spiller v. Thomas M. Lowe, J. &
Assoc., Inc., 466 F.2d 903, 909 (8th Cir. 1972); Evich v. Conndly, 759 F.2d 1432, 1434 (9th Cir.
1985), cert. denied, 484 U.S. 914 (1987); Sdf v. Great Lakes Dredge & Dock Co., 832 F.2d 1540,
1549 (11th Cir. 1987), cert. denied, 486 U.S. 1033 (1988).

3 Gaudet disagreed with lower federd courts that had disallowed loss of society and
servicesto adult children. 414 U.S. at 588, n.23, disagreeing with Simpson v. Knutsen, 444 F.2d 523
(9™ Cir. 1971) and Petition of United States Steel Corp., 436 F.2d 1256 (6™ Cir. 1970).
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(1998) (noting that in Gaudet the Court “further held that . . . wrongful deeth awards could include

compensation for loss of support and services and for loss of society.” 1d. at 1984, n.1. Seeadso

Offshore Logidtics, Inc. v. Tdlentire, 477 U.S. 207, 233 (1986) (citing Gaudet to observe that had

DOHSA alowed loss of society, it would “bring respondents DOHSA recovery into line with the
damages available to abeneficiary of afederd Moragne maritime cause of action arisng from a degth
on territorid waters’).

Punitive damages are dso dlowed in gppropriate cases. Inre Amtrak, 121 F.2d at 1423

(generd maritime law dlows punitive damages); accord CEH, Inc. v. F/V Sedfarer, 70 F.3d 694, 699

(1% Cir. 1995); Maizoro, SA. de C.V. v. SearLand Service, Inc., 1999 WL 1009092 (N.D. Tex.

Oct. 20, 1999); see ds0 Gravait v. The City of New York, 1999 WL 111922 (SD.N.Y. March 3,

1999) (punitive damages available in amaritime tort case under federa law and sate law); Powersv.

Bayliner Marine Corp., 855 F. Supp. 199 (W.D. Mich. 1994), &ff'd, 83 F.3d 789 (6™ Cir.), cert.

denied, 519 U.S. 992 (1986) (loss of society and punitive damages are recoverable from manufacturer
for deaths of non-seefarers).
The public interest factor of choice of law favors denid of this motion.

CONCLUSION

Movantsfail to meet their fundamenta burden to prove that an avallable foreign forum exists
capable of hearing the entire case, since three defendants do not join in the motion, and two of them,
IFT and SBA, oppose thismotion. Moreover, it is doubtful that the foreign courts would accept
jurisdiction over the American movants.

Movants dso fal to meet their heavy burden to establish inconvenience, and they improperly
argue that plaintiffs choice of forumisentitled to little weight. Some plaintiffsincluded in this motion are

American, some are non-Swiss and non-French, and their choice of forumis entitled to great



deference. The Swiss and French plaintiffs choice of forum is aso entitled to great deference. All of
these plaintiffs have sued in the only forum anywhere that provides asingle judicid roof for the entire
case. By contragt, dismissd would result in piecemed litigation and negatively impact the private and
public interest factors and judicid inefficiency. Indeed, there is no precedent for the relief the movants
seek.

The private factors weigh heavily in favor of retaining jurisdiction. All defendants arein this
forum. Any evidence in France or Switzerland is obtainable here, and this forum permits pre-tria
discovery and afuller trid of thefacts Liability issues exigt theat require evidence only availablein this
forum. A liahility trid in France or Switzerland would raise insurmountable obstacles of proof and
financid hardship for plantiffs.

The public interest factors dso overwhelmingly favor retaining jurisdiction for reasons of judicid
efficency, the Sgnificant and manifold American interestsin thislitigation, and gpplication of one uniform
American law to dl plaintiffs and defendants.

This motion should be denied in its entirety.
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